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1687 

PSI-LME-06-00000 1-003 [Full, unredacted document, 


Sealed Exhibit] 


PSI-MITS_to_LME_June2014-00000l-003 [Sealed Exhibit] 

* 

PSI-MorganStanley-0 1-000001 -027 (Printed as Exhibit 42) 

1259 

PSI-MorganStanley-02-00000 1 -004 

2921 

PSI-MorganStanley-03-00000 1-006 

2925 

PSI-MorganStanley-04-00000 1-007 [Sealed Exhibit] 

* 

PSI-MorganStanley-05-00000 1-006 [Sealed Exhibit] 

* 

PSI-MorganStanley-06-00000 1 -004 (Printed as Exhibit 50) 

1389 

PSI-MorganStanley-07-00000 1-034 

2931 

PSI-MorganStanley-08-00000 1-002 [Sealed Exhibit] 

* 

PSI-MorganStanley- 1 3-00000 1 -009 (Printed as Exhibit 47) 

1364 

PSI-MorganStanley- 1 5-00000 1 -004 (Printed as Exhibit 53) 

1402 

PSI-MorganStanley- 1 7-00000 1 -002 (Printed as Exhibit 49) 

1387 

PSl-MorganStanley- 1 8-00000 1 [Sealed Exhibit] 

* 

PSI-MorganStanley- 19-000001 -003 (Printed as Exhibit 5 1 ) 

1393 

PSI-MorganStanley-22-00000 1 -003 

2941 

PSI-MorganStanley-24-00000I-004 [Sealed Exhibit] 

* 

PSI-MorganStanley-25-00000 1 -008 

2944 

PSI-MorganStanley-26-000042-043 

2950 

PSI-NoveIis-0 1-000001 

2952 

PSI-OCC-01-00001 1-012 

2959 

PSI-OCC-01 -000026-028 

2961 

PSI-OCC-01-000043-044 

2964 

PSI-OCC-0 1-000046-061 

2966 

PSl-OCC-01-000100-106 

2982 
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REPORT DOCUMENT LOCATOR LIST 

WALL STREET BANK INVOL VEMENT WITH PHYSICAL COMMODITIES 


Bates Number or Document Description 

Page Number 

PSl-OCC-0 1 -000 112-113 (Printed as Exhibit 84) 

1651 

PSI-OCC-0 1 -000 135-141 (Printed as Exhibit 85) 

1653 

PSI-OCC-0 1-000 170- 174 

2989 

PSI-OCC-01-000358-366 

2994 

PSI-OCC-01-000368-374 

3003 

PSl-OCC-0 1-000425-432 

3010 

PSI-OSD-0 1 -00000 1 [Sealed Exhibit] 

* 

PSI-UnitedAirlines-0 1-000003, 013, 016, 020-022 
(Printed as Exhibit 52) 

1396 

PSI-UnitedAirlines-0 1-000003-044 [Full, unredacted document. 
Sealed Exhibit] 


PSI-USDOTlncidentRpt_Oct06-00000 1 -003 

3018 

PSI-VandenbergFeliu_to_SEC(July20 1 2)-00000 1-005 
(Printed as Exhibit 87) 

1682 

OTHER MATERIALS 


Application of Wentworth Gas Marketing LLC for Long-Term 
Authorization to Export Compressed Natural Gas, submitted to 
the Department of Energy, Office of Fossil Energy, dated May 
2014. (Printed as Exhibit 45a) 

1307 

Comment Letter from Senator Carl Levin to the Securities and 
Exchange Commission, dated, July 2012, re: JPM XF Physical 
Copper Trust Pursuant to NYSE Area Equities Rule 8.201 , 

(Printed as Exhibit 86a) 

1660 

Comment Letter from Senator Carl Levin to the Securities and 
Exchange Commission, dated, March 2013, re: JPM XF Physical 
Copper Trust, Form S-1 Registration Statement. (Printed as Exhibit 
86b) 

1667 

Letters and other communications received by the Subcommittee 
from Banks, Regulators and others, 

2013-2014 [Sealed Exhibit] 

* 

In Re Make- Whole Pavments and Related Biddine Strategies. 

3021 

FERC Docket Nos. INI 1 1-8-000, INI 3-5-000, Order Approving 
Stipulation and Consent Agreement, 7/30/1013). 



* Sealed Exhibits retained in the files of the Subcommittee. 
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fViorgan Stanley 


CONFIDENTIAL TREATMENT REQUESTED 


May 17, 2011 


James Bergiii, Esq. 

Counsel and Assi.stant Vice President 
Federal Reserve Bank of New York 
33 Libert)-- Street 
New York, NY 10045-0001 

Detir Mr. Bergin: 

"ITiis letter is in respon,se to your anai! 

Morgan Stanley’s response to questions 
ths F ederal Reserve’s analysis of Morgan 
4(o) of flie Batik Holding Company Act. 

2011, this submission is limited to 
consolidated assets, revenues and ra 
Division and (b) additional i^fmation 
aotivitie.s in which it engag^ a^^Septe b 30, 
additional information, rjqu^fel r^^e til wf 
submi.ssion. For ea,se refer^Sj , sts to 

repeated below. 




ich you requested 
'e staff in connection with 
activities under Section 
Conference call on M.ay 3,. 
information regarding total 
and (ii) the Commodities 
Morgan Stanley’s commodities 
1997. As agreed, certain of the 
SI be included in a subsequent 
which these responses relate ai:e 


validated asseiSf revenues, and projils^ 

,a cBJty' of Morgan Stanley’s Form 10-Q for the quarterly period 
hich presents Morgan Stanley’s total consolidated assets, 


^fflal consolidated assets, revenues, and profits associated with its 
^commodities activities. 

..■\ttacBa^' 'Ex.hibit B is (a) a Statement of Assets of the Commodities Division, which: 
prides infomiation regarding the Commodities Division’s total assets (see column 


lied “Commodities") and (b) the assets 
Knmcidities Division as of March 31,2011. 


attributed to each desk within the 


Please note tliat the assets have been calculated per desk, and not bro'sen down according 
to the autiio.ritv availahle to conduct the activities of such businesses. A.S such, these 
numbers catmot be used for calouiating Ilie 5% consolidated asset threshold provided lor 
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in Section 4(o){2) of the Baiik HoIdmg Company Act. In particular, a portion consists of 
assets, such as cash settle (^mmodities futures, options and over-the-counter 
denvatives, permitted to be .held by a financial holding company uitder Section 4(k) of 
the Bank Holding Company Act without. reliance on Section 4 {p). 


As noted in Exhibit B, balan.ce sheet ailocatioiis below the Global Commodities level 
not complete In all cases. For example, it currently is not feasible to allocate assets 
between Oil Liquids and North American Bower and Gas (i.e., reflected in the as 

“.E1eG.'NGas NA”) in tlie case of a ebunferparty that trades both oil and 
derivati^^es, the exposure of which are netted pursuant to a master netting 


Attached as Exhibit C is. a spreadsheet containing net reV' 
before tax for the Commodities Division (see row entitled “C 
those commodity sub-groups within that Division identified 
2009 and 2030 and the first quarter of 201,12 





M noted in Exhibit C, while revenues repoited^ 
allocated to the individual desks, but rather are 
example, an outside counsel invoice might 
Commodities as a whole and not to the activd 
expense allocations may be farther limits 
hierarchy changes). .For example, du^ 

Freight reported into European Po’^ 
well (i.e., reflected in the exliibi^p “AP 
Freight was individually repor^ed^^^y expe 
be charged to European Pow 


As noted, previoasly,^ 
relating to ^e^^e^ue: 
proposed by the ^ 
does not current] 
Morgan Sj* 
activities i 
deskj 





n expenses are not 
ides Other”. For 
are attributable to 
In addition, historical 
rting lines (c.g., desk 
the reported period, Dry 
ed Asia Pacific activities as 
k-^^Natural Gas"). Even after Dry 
attributable to it may have continued to 


is^able to pro\'idc the deta.i3.ed information 
d pr^ts in the approximately one dozen categories 
i.n its email dated May 2, 201 1 . Morgan Stanley’s MIS 
rrnation in this manner. In our subsequent submission, 
estimate of assets: associated, with its commodities 
hered under Section 4(o), but Will provide these estimates by 
of the dozen cate.go.ries. In doing so, Morgan Stanley will 


to particular desks, while shared assets are allocated to multiple 


The had previously provided a list of commodities activities it engaged in 
r 9/30/1997, Has the firm identified other commodities activities it engaged 
in as of that date that should be added to the list? 

^ result of our ongoing research, w'e have been able to identify the following 
^mmodities acti\ities in which Morgan Stanley engaged or held investments, directly or 
indirectly, on or prior to .September 30, 19'97, and which have not been previously 
provided to Federal Reserve staff in connection with, the Federal Reserv'ehs analysis of 
Morgan Stanley’s cominodities activiti'es under Section 4(o) of tire Bank Holding 
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Company Act. We have priiiiarily considered iny^tments held and activities engaged in 
on or about September 30, 1997, but.have also listed, for completeness' sake, iRvestments 
and activities wc found evidence of during our extensive due diligence, and which fall in 
tlie peri od preceding September 30, 1 997, 


The infoimation provided below is 'based, on proprietary documen's and 
a^•ailable resources have thus far been, .able, throng diligent efforts, ic 
including the research perfonned by numerous Morgan Stanley personnel^ 
individuals outside of Morgan Stanley’s Cpmrnodities Di\dsion. While we are c 
our efforts to locate ad.diUonal supportive documents, the passage of ^me a 
retention policies make it imiikely that- a significant number 
dociimGnls are available. Please note that although evay- effort ^ 
accuracy of the infonnatipn provided, there may be inaccuracies micro 
we believe wonld not be material. Finally, while we have-^^d^^r best to 

provide as complete and as accurate a response to your requ^. for infi^ ^p on regaiding 
Morgan Stanley’s commodities actiMties as of September '3Q ^^ 7- we i^^continue to 
supplement this subDiission to the extent that wc .su b i ^^pc ntl^^^gom e. aware of other 
atrbvities that are responsive to your request 


On or about September 30, 1997, Morgan St. 
held the following investments in entities' 
physical properties, not identified in an- 
connection with die Federal 'Resen.’c'^ 


From February 1990 tj 
Agricultural Minerals' 
fertilizer product^^d 
Agriculturjil ^q- 

master limite^fcrtn^^p 


❖ Frc October 2006, Morgan Stanley had an. mvestment in 

Pr^ Inc, {’‘PSF”), a commercial meat producer. PSF owned 

por ^tee ^^ cratioTis. which included feed mills, hog bams, genetic 
gg facilities, and processing and packaging plants, 






. following activitie.s :.’.nd 
Pities and/or underlying 
iley’s prior submissions in 


Morgan Stanley had an investment in 
f., which was a producer of both nitrogen 
boducted its nitrogen operations ttirougli 
■P.j a majority-owned and publicly traded 


Frornmecernber 1991 to September 1998, Morgan Stanleys had an investment in 
Bcaui^nt Methanol Corporation (“BMC”), a methanol producer.. BMC operated 
^ the Ingest methanol production facility in the U.S. 

From April 1992 to October 2000, Morgan Stanley had an iiu’estment iti 
Consolidated Hydro, Inc. (“CHr.),. a hydroelectric power producer, According to 
publicly available information, CHI was principally engaged in the development, 
accjuisilion, operation, and management of hydroelectric power plants. As of June 
30, 1996, 1995 aitd 1994, it had ownership interests in, leased and/or operated 
projects with a total operating capacity of 344, 379 and 329 megawatts, 
respectively. In November 1995, CHI established a subsidiary for the purpose of 
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developing, acquiring, operating and managing industrial energy facilities and 
related industrial assets.. 


From June 1992 to May 1998-, Morgan Stanley had an, mr’estment in Interstate 
Natural Gas Company (“INGG"), a gas producer -and transporiation company 
which Dwmed an interstate, nataial gas pipeline and related marketing facility 
fNGC was acquired by Coho Energy,, Inc. (“Coho Energy'’') in December 1994 
a transactioD in whicli Morgan Stanley acquired an investment in Coh^^^ergy;, 
wh,ich was engaged in the development and production of, and expL 
crude oil and natural .gas.- 

From July 1994 to August 1 998, ,M6rga.n Stanley had an in'^Rieotl 
Gas Corporation (“HGG’), a gas gathering and process^^fcnipaip 
engaged in natural gas gathering,,processmg, marketing<^m tW well 

as natural gas liquids transportation and marketing. its as ided tliree 

gas processing plants, five gas gathering systems and ti^^orti liiie. 


From February 1 995 to December 1998^ 
Omed'aco Corporation (“Ometraco’ 
Ometraco held, interests in agricul' 

<tn, integraied poultry' farm and 
electrical equipment, and financr 


From March 1 995 to Oct 
Aluminimi, Inc. 

NAI engaged in 
products and j^ipond. 
transpor1:.ation^^p b^ik 
Industries. 




eyhad an investinent in Nordic 
ium products manufacturing company. 

, marketing and supply of aluminum 
electrotechnical, telecommunications, 
marline design and commercial construction 


nd in some instances significantly earli.er, Morgan Stanley 
tivities and held the following investments in entities that 
underlying physical praperties hot' idejrtified in any oi' 
prio.r submissions in connection wth the Federal Reserve’s. Section. 


ceinber 1992 to October 1993^ Morgan Stanley had an investment in 
j Valley Steel Corporation (“TVC”), a steel rolling mill. TVC recycled 
Tsteel and produced steel billets aird light, structural steel. 

From July 1992 to January 1993, Morgan Stanley had an investment in Mountain 
Gas Resources, Ino. (“MGR”), a gas gathering and processing company. MGR 
engaged -in sweet gas processing and recovery of natural gas liquids, 


From May 1992 to October 1995, Morgan Stanley had an investment In Stanklav 
Holding,?, Inc., a Norwegian bulk carrier shipping company. 
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111 June 1984, Morgan, Stanley, the New York law finn Akin, Gump, Strauss, 
Hauer & Feld. (‘‘Akin, Gump”), and Tiansco- -Energy Company ("Transco”) 
formed Natural Gas Clearinghouse (‘""NGC’7 as a joint venture. In 1985, Morgan 
Stanley acquired sole ownership after it bought out-Transco and Akin, Gump. 
NGC brokered and marketed natural gas and natural gas liquids. It also i 
pipeline transportation and operations .through -s series of acquisitio 
ti-ausraission, distribution, and processing ihirastructure assets. In 198 
Stanley sold ils interest in NGC. 

From July 19S7 to May 198S-, Mor^n 'Stanley- had an 
Cheinicai Inc., an entity which was formed to pure' 
production facilities and five ethylen.e-based processing 


^ From October 1988 to September 1996, Morgan 
Southern Pacific Rail Coiporationi a railroad fteight 
Rai.! Corporation merged into the Union. Paef 


In addition to information previously provij 
infonnation iurther evidences the fact that 
of interests in entities engaged in the sale, 
underlying physical properties related 
.30, 199'7.' We note that Datos Polk " 
behalf of Morgan Stanley to tl^fccneral 
'Federal Reserve System in whfeh^^ued 
activities exempted by S< 
the same types of 



nyestment in 
;m Pacific 


1997.. We expect to 




Reserve staff, the above 
•gaged in the ownership 
:spn.ent of commodities and 
on and prior to September 
previously submitted a letter on 
the Board of Governors of the 
commodities and commodities-related 
Holding Company Act are not Jimited to 
ley was engaged in as of September 30* 


lementing that original letter in the near future. 


We request 
Ijiformation Act, 
regulatii 
infomiatitx 


accorded confidential treatment under the Freedom of 
552 C‘FOIA”), the Federal Resen'e’s implementing 
'61 and any other applicable law. The 'nature of the- 
is confidential, commercial or financial information that is 
exempt :fTOm disclosrire- under 5 U.S.C. ■§ 'S52(b)(4) and. '12 C.F.R. 
IiT’^yition, this is provided as supervisory- and examination iiifonnatioh.to 
la^, and it is exempt under exemption (b)(8) of the Freedom of 
'5 U.S.C. ,§ 552(b)(8) and 12 C.F.R. § 261.14(a)(8). Should the Federal 
e a request, for disclosure of this letter or otherwise m.ake a detenmnation 
conte.nts, we assert all applicable FOIA exceptions or other ex.eiiiptions 
disclosure, and we request advance notice and a reasonable opportunity to contest 
disclosure to the full extent provided by law. 

Ve trust this letter is responsive to craiain poitions of your May '2, 20] \ request As' 
discu.ssed in our May 3, 2011 conference call, on or before May 31,. 2011 wec.xpect to be 
ab.le to supply data for those other portions of the May 2 request for which Morgan 
Stanley is in a position to aggregate information. .As noted previously, Morgan Stanley 



5 


FRB-PSI-200171 



1779 


will not be in a position to respond to every category of commodities activities contained 
in Oie May 2 request absent major changes to our management mfonnation systems. 
Should you have any addition^ questions about the- infoimafton- submitted witii this 
letter, please contact me. 
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U21 Avenue of ihe/jiveriras 
New' York, Nl' I0C20 


Morgan Stanley 


CONFIDENTIAL TREATMENT REQUESTED 

July 8, 2010 

James Bergin, Esq. 

Counsel and Assistant Vice President 
Federal Resen^'e Bank of New York 
33 Libert)^ Sti'eet 
New York, NY 10045-0001 

Dear Mr. Bergin: 


This letter is in response to your 
requested infoimation regarding "‘activities 
commodities and underlying physical proj 
as of September 30, 1997. During the coi 
review of Morgan Stanley’s 
information based upon public 
commodities group at the relev; 
available at that time were 
November 30, 1996 


was engaged in coi 
Stanley engaged iiv 
subsequent yeaij 
extent on. actual 
Where \ 
engaged 
activi 





dat^^^ril, ITTOIO, in which you 
.the^^^ing, sale or investment in. 
■hich M^gan Stanley was engaged 
’s and the FRBNY staffs ■■ 
Morgan Stfurley provided 
employees who worked in the 
J able documents. Among the documents 
Form lO-K for the fiscal years ending 
hich showed that in 1996, Morgan Stanley 
istantially similar to those in which Morgan 
Morgan Stanley has continued to engage in 
provided in this letter is based to a much greater 
have thus far been able, through diligent efforts, to locate, 
e files containing evidence that Morgan Stanley was 
on September 30, 1997, we have included evidence of such 
Tenths of 1997. While we are continuing our efforts' to locate 
documents, the pa.ssage of time and record retention policies malcc 
iificant number of other supportive documents ai‘e available. Based 
ections of employees who worked in the commodities group at the 
organ Stanley engaged in activities (such as with respect to agricultural 
beyond those highlighted in this letter but, to date, we have been unable to 
documents from 1997. 

Morgan Stanley was engaged in a variety of commodity derivative and physical 
^mraodity transactions with respect to crude oil and oil liquids, natural gas, electricitv' 
and other power and energy commodities and metals as'of September 30, 1997, primarily 
through Morgan Stanley Capital Group Inc (“MSCGI”) and Morgan Stanley Sc Co. 
Inieniational Limited (“MSIL”). The .following description of Morgan Stanley’s 
eoiT].Tnodity activities and documentation evidencing such activities as of September 30, 
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1997 is organized by general commodiU' type: Cmde Oil and Oil Liquids, Natural Gas, 
Electridty/Power and Metals (Precious and Base). 


Crude Oil and Refined Products 


Morgan Stanley has been trading as principal in crude oil since 1984 
refuied products since 1 985. 0\'er the past 25 years, Morgan Stanley has 
of the preeminent energy trading firms, serving an expansive cross-section > 
foreign coiporations, municipalities and others seeking to access these i 
such, Morgan Stanley provides significant liquidity to these ma 
activities in crude oil and refined products in which Morgan S^pey 
September 30, 1997 was trading and investing in physically-s^^M forwara 
options, futures, options on futures and similar contracts, ^Ji^^-the-co^fer and 
exchange-listed on cnide oil, fuel oil, heating oil, unleade r^^s oline, diesel fuel, 

bunker fuel, and residual fuel, among others. Morgan Stanl^^mgaged i^^is activity in 
the United States on or about September 30, 1997. i ^niim eri^^idencinu this activity 
include, without limitation. 


1995-1997 Morgan Stanley/Glo^ 
sale of Heating Oil and Diesel 
agreement was renewed an d^ex tel 
June 30, 2000. 






Sales Agreement for tire 
ed Apr 30, 1997, This 
successive periods through 


Alorgan Stanley ^o.^^^ceipts ^orts showing numerous purchases of 
6,925,054 ban-eis'^^s^^mf 1^^0,871 barrels of heating oil, gasoline, 
marine diesel^, s^^^iesel in Connecticut, Massachusetts, New 

Jersey ii^^terSer 1997 with over two dozen counterparties, 

Similar ^^irchas^and sales of fiiei oil - 86 (heating oil), low sulfur 

diesel^^d ^^^ir unleaded conventional gasoline in Georgia, Louisiana, 
Maryli^^jdis^mpi, North Carolina, Pennsylvania, Texas and Virginia. 

ation Motor Fuel Tax Storage Facility Operator Report for 
her 1997 reflecting the receipts and disbursements of gasoline, in the 
630,704.43 barrels and heating oil in the amount of 4,384,637 
(ioceived) and 4,41 1,082 barrels (disbursed). 

Division of Taxation Petioleum Products Gross Receipts Tax Return for 
he third quarter 1997, reflecting the following sales of petroleum products in 
September 1997: 4,356,177 haireis of heating oil, 301,015 barrels of low 
sulilir diesel, and 504,036 barrels of unleaded gasoline, 

NYS Dept, of Taxation and Finance Petroleum Business Tax Return Form 
PT-IOO for September 3997, and Report of Sales Tax Prepayment on Motor 
FucLdDiesel Motor Fuel Fonn FT-945/1045, collectively showing an end-of- 
tlie-montlr diesel inventory of 951,522 barrels, as well as the purchase of 
100,196 barrels of diesel from Hess Energy Trading, and the following die.sel 
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sales: 30 September, 24,997 barrels to Northville; 28 September, 49,746 
baiTels to Louis Dreyfus and 32,000 barrels to Castle; 27 September, 21,053 
baiTels to Castle and 54,694 barrels to Koch; 25 September, 6,068 barrels to 
Kocb; 16 September, 5,000 barrels to Phibro; 1 1 September, 56,000 bamels to 
Societe Generale; 9 September, 23,584 barrels to Koch; 7 September, 1 
barrels to Phibro; various dates in September, 109,000 barrels to Mobil Oil 

Texas Fuels Tax Reports for September 1997, showing (1) p' 
gasoline in the amount of 5,699,728 barrels from approximatf 
and sales of gasoline in the same amount to approximate!; 

(2) pui’chases of heating oil and low sulfur diesel in ih^^houni 
barrels from approximately 33 customers, and sale|^^;asolin 
amount to approximately 25 customers, 

Louisiana Sales Tax Return, Dept of Revenue 4207, for 
the third quarter 1997, reflecting Seplea^ ^^99 7 of Louisiana light 
sw'eet cmde oil in the amount of 390,0^ 


In connection with, and incidental 6 
products, Morgan Stanley leased storage 
Stanley to make and take deliver)' of crgd^^oil 
sold to its customers. Morgan S 
about September 30, 1997. 
limitation, 


IMTT-Bayo^ 
executed ^ 
Septemb 






|e of ciude oil and refined 
parties to enable Morgan 
)ducts it purchased from and 
;tivity in the United States on or 
fhg this activity include, without 


dement of General Conditions, originally 
extended each year continuously through 
fter. 

Agreement between Wyatt, Incoiporated, and Wyco 
MSCGI, dated April 18, 1997, for the storage ofheating 
:enn of tins agreement was from May. 1, 1997 througli April 


Tel^inaling Agreement, dated June 30, 1997, between Global Petroleum 
. and MSCG, for #2 hearing oil, low sulfur diesel and kerosene. The tenn 
his agreement was from July 1, 1997 through December 31, 1997, 

NJ Division of Taxation Motor Fuel Tax Storage Facility Operator Report for 
September 1997 reflecting heating oil inventories of 1,970,381 baireis on 
September 30, 1997. 


OTS Dept, of Taxation and Finance Petroleum Business Tax Return Fonn 
PT-100 for September 1997, and Report of Sales Tax Prepayment on Motor 
Fuel/Diesel Motor Fuel Form FT-945/I045, collectively showing an end-of- 
the-moiitli diesel inventory of 951,522 barrels. 
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Morgan Stanley also en^ged facilities owned and operated by tliird parties to 
process, refine, blend or otherwise alter crude oil into refined products for Morgan 
Stanley. This activity is related to the trying and sale of commodit.es m tlrct it gi-' 
Morgan Stanley the option to blend refined products it has purchased mto duf® 
grades or specifications of refined products; itpro^ddes Morgan Stanld> with MdiiiS 
source of supply with which to fiilfill customer’s requests. Morgan St^ilc> 
this activity in the United States on or about September 30, 1997. Documents’^ 
this activity include, without limitation, 


Terminal Thi'ou^iput Agre^itent between Wyatt, 
New" Haven, Inc. and MSCGI, dated April 18, 1997. 
oil, llie initial term of this agreement was from 
30, 2000. Section 8.2 of this agreement au! 
blend Morgan Stanley’s product with other i 
change the specifications of such prodiK 
to product, provided such blending 
mstmetion of Morgan Stanley. 


In addition to engaging storage 
pipelines to transport Morgan Stanley ^s ^^ i 
related to trading and sale of comm, 
crude oil and refined products to 
engaged in tlris activity in the 
evidencing this activity m( 






April 
operator to 
order to 
for damage or loss 
t to and at the 


organ StS.iiley engaged third pai1y 
products. This actirity is 
es a mechanism for transferring 
[an’^Knley’s customers. Morgan Stanley 
about September 30, 1 997. Documents 
in. 


n, with copies of Colonial Pipeline Company 
'ding tl^bllowing pipeline deliveries of low sulfur diesel 
20 September, 48,998 barrels; 17 September, 50,001 
■, 10,001 barrels, 

fer License Fee Report for the third quarter 1997. Report 
at in September 1997, MSCGI transferred 48,940 bands of low 
el and 12,405 bands of heating oil into Maryland by pipeline* 

;ces issued by Teppco Crude Pipeline, LLC for pipeline shipments of 
-35,471 barrels of crude oil at Cushing and Midland stations during the 
quarter of 1997. 

Ill addition to hiring third party pipelines to transport Morgan Stanley’s crude oil 
Trefined products, Morgan Stanley also chartered vessels to tran.sport crude oil and 
refined products. This activity is related to trading and sale of commodities in that it 
provides a mechanism for transferring crude oil and refined products to and from Morgan 
Stanley’s customers. Morgan Stanley engaged in this activity in the United Slates on or 
about September 30, 1997. Documents evidencing this activity include, without 
limitation, 
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U.S. Department of Treasury Harbor Maintenance Fee Quarterly Summar>^ 
Report for the third quarter of 1997, reflecting total vorames of products, such 
as gasoline, heating oil, and low sulfur diesel moved from one state to another 
by ship. 


Internal Audit Report with audit date of January 1, 1997 with the Reverb 
Offset Schedule reflecting fees for transport and demurrage and^^Tradef^ 
PnL and Position Report reflecting barge charges and fees for 


11 . 


Natural Gas 




Morgan Stanley has been trading as principal in natural^ 
our customers’ natural gas requirements, providing liquidity 
recently, as demand for natural gas has increasingly e^^eded pi^ 
Stanley has been trading as principal in liquefied natural ^^Among 


iiaturai gas in which Morgan Stanley engaged as of 
investing in physically-settled forward contracts, ^til 
similar contracts, both over-the-counter and ^^an, 
Stanley engaged in tliis activity in the Unf 
Documents evidencing this activity inciudef 


In the Matter of: Olym; 
bankruptcy case invo^ 
Gas from January 
contract entered iif 


Numero' 
exploratii 
regulc^ 
Pro Fa 





rket more 
action, Morgan 
activities in 


997 was trading and 
^ons on futures and 
on natural gas. Morgan 
'Ut September 30, 1997. 


F. 3d 737 (5‘" Cir. 2002), a 
if s^s by MSCGI to Olympic Natural 
ant to a natural gas sale.s and purchase 


with a variety of market participants including 
roductlFn coinpaiues, federal government agencies, 
municipally-owned utilities, and other marketers {see, e.g., 
ptible Gas Purchase and Sales Agreement between 
Company of New York, Inc. and Morgan Stanley Capital 
December 33, 1990; Natural Oa.s Sale and Purchase 
between FanEnergy Gas Services, Inc. and Morgan Stanley Capital 
dated as of January 1 , 1 996. 



Initial Audit Report with audit date of January 1, 1997 detailing P&L, mark- 
nai'kct and other entries for the purchase and sale of physical natural gas,. 

In connection with, and incidental to, the trading and sale of natural gas, Morgan 
St:^^y leased storage facilities from third parties to enable Morgan Stanley to nia.ke and 
5 delivery of natural gas it purchased from and sold to its customers. Morgan Stanley 
engaged in tliis activity in the United Slates on or about September 30, 1997. Documents 
evidencing tliis activity include, without limitation, 
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Internal Audit Report with audit date of January 1, 1997 reflecting mark-to- 
market and P&L for natural gas storage at Southern California Gas 
Company’s storage facilities. 


The abox'^e documents evidence the fact that Morgan Stanley ’ 
of storage facilities of natural gas prior to September 30, 1.997. 
this activity was discontinued. 


/as engaged in the le 
There is no evidence t 


In addition to engaging storage fecilities, Morgan Stanley en: 
pipelines to transport Morgan Stanley’s natural gas. This activity is n 
sale of commodities in that it provides a mechanism for Iransh 
from Morgan Stanley’s customers. Morgan Stanley engaged in 
States on September 30, 1997. Documents evudencing Ihi^cti^^inc 
limitation. 


As of September 30, 1997, MSCGI had 
acquire and hold rights to transport 
pipeline operators {see, e.g., A^^iized 
between Pacific Gas Transmis^^p Coi 
Group Inc., dated August 27, 1 


III Electricity/Power 

Morgan Stanley has 
obtaining authorization 
We have provided liq^^y to" 
utilities (municipal 
customers’ expandin^^e^^we provi 
services and en.e; 
which Morgan Sta 
electrical i 






erous agreements to 
wdtii various gas 
lance Sen'ice Agreement 
Morgan Stanley Capital 



lant in the electricity and power markets, 
er sales at market-based rates in 1994. 
,t includes federal, government agencies, 
ii^ependent power producers. To address our 
ancillary services including energy management 
;g services, .■\ 2 n 0 ng the activities in electricity and power in 
as of September 30, 1997 was trading and investing in 
or power including, without limitation, 


i spot next-day transactions (real time trading and scheduling) 

^onvard transactions (fixed price and floating price (based on an 

m%)) ^ 

• Po#ed markets (e.g., PJM, NEPOOL, N\TSO, MISO, CAISO, including 
ngestion trading) 

Non-p>ooled markets 

Physically settleri options (e.g., heat-rate options) 

Physically-settled futures 

Morgan Stanley engaged in this activity in the United States on or about September 30, 
1 997, Documents evidencing this activity include, without limitation, 


1994 authorization from the Federal Energy Regulator)' Commission 
(“FERC”) to make wholesale pow'er sales at market based rates remained in 
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effect continuously Sirough September 30, 199? and the present (Morgan 
Stanley Capital Group Inc., 69 FERC161,164 (1994)). 


Q'tr 


1997 FERC Electric Quarterly Report, which summarizes the 
contractual terms and conditions for MSCGI’s marl^et-hased power 
showing the purchase of 4,247,522 MWh of physical power and sale 
4,210,087 M\\1i of ph>'^ical power. 

Numerous master agreements with a variety 'of mai'ket party pants I 
federal goveminent agencies, regulate utilities, municipdly 
independent power producers, and other marketers^^c, 

Agreement between Kansas City' Power & Lightj^^many 
Stanley Capital Group Inc., dated Febniary 13, Po^ ^rchase 

and Sale Agreement between Enron Power Morgan 

Stanley' Capital Group Inc., dated as of July 1, ! 


In connection with, and incidental to, 
activities in electricity and power, Morgan 
seivices (c.g., load optimization) to enable 
electricity markets to assist its utility cuslo: 
Morgan Stanley engaged in this actiG tv in thl 
1997. Documents evidencing this 


Power Purchase 
Inc. and Ogl 
agreement vri me 





trading and sales 
in energy management 
Lapply its expertise in the 
ligations to their customers. 
; on or about September 30, 
t limitation, 


ecn Morgan Stanley Capital Group 
dated as of April 7, 1997. Under this 
ship corporation (“EMC”). MSCGI was 
certain additional sendees, including the 
C’s cdMractual rights to call on generation in connection 
le exercise of such rights to meet such EMC’s obligation to 
Pursuant to this agreement, MSCGI was obligated to 
or^30,525 M'V.^ to the EMCs on each calendar day cf 
including September 30, 1997. 


y also engaged third party electricity transmission facilities. Rights 
is a crucial element to electricity trading in that it enabled Morgan 
electricity between generation points to satisfy its customers’ power 
organ Stanley engaged in this activity in the United States on September 
ents evidencing this activity include, without liniitalion, 

Outstmiding numerous agreements to acquire and hold rights to transmit 
physical power with various transmission facility owners (see, e.g., Service 
Agreement for Non-Finn Point-to-Point Transmission Ser\'ice between 
Southern Companies and Morgan Stanley Capital Group Inc., dated as of 
August 28, 1996). 
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The above documents evidence tiie fact that Morgan Stanley was engaged in the 
transmission of power through third party transmission facilities prior to September 30, 
1 997. There is no evidence Aat this activity was discontmne-d. 


rVb Metals (Precious and Base) 

Morgan Stanley has been an active participant in the precious metals 
1982 and the base metals market since 1993. In addition to trading precious 
were pemiissible for baiik holding companies to trade as of September 30, 199 
Stanley also was trading and investing in physically-settled, ov 
contracts, forward contracts, and option contracts on 
customers' raiv material needs. Morgan Stanley also 
depositories to hold Morgan Stanley’s inventory. Morj 
activity in the United State.s on Sq)tember 30, 1 997, Doc 
include, without limitation. 





Marine Transit Insurance Report and Mo; 
following deliveries of rhodium 
account at Johnson Matthey in R 
ounces by Brooks .'Vrtnorcd Cai 
June, delivery of 5,000.365 troy 
trom Wilmington Trust 
23 May, delivery of 1 
2 May, delivery of 2. 

Bank, NY. 

> ^ X 

rdate of January 1, 1997 reflecting positions in 
ners, including, without limitation, the following 
forwai^tra^^P^ns with General Motors where Morgan Stanley sold the 
Forwax^Jiiian^k on the Start Date and was obligated to purchase the 
atitvw the End Date: 


ices reflecting the 
Morga^Stanley’s custodial 
a: delivery of 5,000 troy 

from^Tlmington Tiust, DE; 12 
s Annored Car Service, Inc, 
an invoice issued by Brooks); 
Brinks from Union Mini ere, NJ; 
nces by Brinks from Chase Manhattaji 


Start Date 

End Date 

Forward Quantity 
(ozs) 


15 Jan 1998 

250 

oAug 1995 

16 Mar 1998 

500 

^Auk1995 

03 Apr 1998 

500 

^)Nov 1995 

22 M 1998 

500 

20 Nov 1995 

14 Aug 1998 

500 

20 Nov 1995 

IS Sep 1998 

500 

20 Nov 1995 

15 Oct 1998 

500 

20 Nov 1995 

16 Nov 1998 

500 

20 Nov 1995 

15 Dec 1998 

500 


® Internal Audit Report with audit date of January' 1, 1997 reflecting mark-to- 
market and P&L for physical trading of rhodium and 8 global delivery 
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locations at which Morgan Stanley held die rhodium including facilities in 
New Jersey and Pennsylvania. 


In addition to the trading, sale and storage of rhodium and other precious metals, 
Morgan Stanley was also trading and investing in physically-settled f r.uiid 
options, futures, options on futures and similar contracts, both o\t.rthe countei 
exchange-listed on base metals, such as aluminum, zinc, and nickel tv> 
customers’ raw material needs, Morgan Stanley also established 
depositories to hold Morgan Stanley’s inventory’. Morgan Stanley enga’- 
activity outside the United States on September 30, 1997. 
activity include, without limitation, 

' 

fleeting tiwMSIL 


MSIL Goods Inwards Report dated 19 February 
held 1 5 warrants of aluminum at a Liverpool, Ui 

MSIL Goods Irwards Report dated 12 
held 34 wamants of zinc at a Trieste, 


e MSIL Goods Inwards Report d; 
15 warrants of nickel at a Rotti 
date. 

The above documents evidence 
sale and storage of ba.se met^ 
this activity was discontim 




As tlie above^ 
conTmodity activitii 
requirements ha' 
leadership position* 
America 
demand fof 





of that date. 


fleeting that MSIL 
lat date. 


reflecting that MSIL held 
unds warehouse a.s of that 


danley w^as engaged in the trading, 
30, 1997. 'There is no evidence that 


,s illustrate, Morgan Stanley has been a leader in 

5 year^ As new markets have developed and customers’ 
have adapted as well so that we continue to maintain our 
markets and commodities. As sugar trading in Latin 
or our customers who needed access to this market. As 
seci while production decreased, wc began trading liquefied 
activity will grow as that market and customer demand grows. In 
.e-spread call for decreasing our dependence on fossil fuels and 
le energy sources, we have built an important emissions and 
credits trading capability. To further meet the public policy goal of 
governments to encourage the production of renewable eneTg}^ we have 
Iop^*solar energy programs that, though joint ventures, design, install and finance 
photovoltaic systems on sites owned by municipalities, schools, non-profit 
•izations and on low- and middle-income housing and then sell to such entities the 
er produced by such photovoltaic systems. 


The continued viability of any commodities business depends on the ability to 
adapt and engage in activities with respect to new commodities and to provide additional 
sendees that customers demand. Limiting permissible commodities activities to those 
performed on any static date will stifle innovation, reduce the ability to provide products 
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aild sennces to those that require them and remove significant providers of financing and 
liquidity from any new market. 


We request that this letter be accorded confidential treatment under the Freedom 
of Infonnation Act, 5 U.S.C. § 552 CTOIA”) and the Federal Rcscne's impltuiv! 
regulations, 12 C.F.R. Part 261, Although the existence of and the idonrit'^s of 
customers with respect to, the various agreements listed as examples ot hh 
commodit 3 M-eIated activities in 1997 would generally be stale mfonnation 
longer commercially sensitive, some agreements listed in this letter e\pi£Ssh 
confidentiality, and Morgan Stanley is not able to consent to 
discussions with the customer. In addition, the information 
conducted in 1 997 is itself confidential to the extent that it may 
Board’s consideration of the scope- of Morgan Stanley’s 


activities. Tire nature of the activities conducted by re 
confidential, commercial or financial infonnation that is * 
disclosure under 5 U.S.C. § 552(b)(4) and 12 C.F.F 
pro\dded as supeiwisory and examination infon 
exempt under exemption (b)(8) of the Freedom^ 

Should the Federal Resen’c receive a reqi^ 
make a deteimination to disclose its contenC 
opportunity to contest such disclo 


We trust this letter is resj^ 
any of the documents mentbne 
additional questions about thil^ 


reqc*est. We would be happy to provide 
your request, Should you have any 




tlie 
ities 

agreements is 
empt from 
In addition, this is 
regulator, and it is 
Act, 5""U.S,C.§ 552(b)(8). 
f this letter or otherwise 
ice notice and a reasonable 
ied by law-. 


(f 


Executive Director 

ristof^M^ridon, Esq. 

|Benjamin%. McDonough, Esq. 

Board S Governors of the Federal Reserve S>'stem 
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CONFIDENTIAL EXHIBIT A 
Co nllderst ial Treatment Requested 


Morgan Stanley 

Responses to Permissibility Analysis on Commodities Activities Follow-up 
Dated May 15, 2009 


1. Please indicate whether Morgan Stanley engaged in a specified activity i < 
September 30, 1997, or began to engage in that aclivity aflerwards. 

Morgan Stanley was engaged in a broad range of commodities Sctivilies-i||pf Sep|B.^eer 
30, 1997 in the United States. We have prepared as complete and acg|i:«te **44151 as<|i 
possible of the commodities activities that Morgan Stanley was ejgjJ'ed m i|:ior 

to September 30. 1 997 in the United States based on public fili^f Iftcrvicw's Will};. ' 
employees who worked in the commodities group at the tini|j and dociifenls that are 
available from that period. However, because many of the doo||jients fn^sjjat period 
are no longer available, and many of the employees h^^since Kfehe Firm', Morgan 
Stanley may have been engaged in other commoditieS^^ijJra ilSVe have not been 
able to include in the list belotv. ^ 

y# A % 

We continue to believe, how'cver, based onjswice Mfi our c-s^n,sel, Davis Pbllc & 
Wardwell, that it is not necessary to show th^^^an St^ey engaged in any particular 
commodities activity as of Septemb^^^? S^«^ponlinue to engage in that 
activity pursuant to Section 4(o) oj^c' Ban^fcidl%#)mpany Act of 1 956 (the “BH'C 
Act”). See Letter dated March 2SSP9 from ^idai? Guynii to Scott Alvarez, a copy of 
which has been provided to )«&. SeS^n 4(o) grossly authorize.s Morgan Stanley to 
continue to engage in, o^ire^^r fi|ttec|[|r own or control shares of a company 
engaged in, activities to tn^^dii^pale, or investment in commodities and 

■**l’ proW^ed that certain conditions are satisfied, including 
was engaged, directly or indirectly, in any of such 
1997, in the United States.” (Emphasis added.) Thus, if 
lytvvas lawfully engaged in a single commodities activity 
tlTc United States, tlrcn Section 4(o) authorizes it to continue: 
!if^ties provided that the other conditions of Section 4(o) are 



underlying physical^ 
that. Morgan Staiij 
activities as of S 
Morgan Stanley t 
as Dl ; 
all of Its c 


siemonstrates that Morgan Stanley was lawfully engaged in substaniially 
^Ithan orjlsiornmodities activity in the United States as of September 30, 1997, We 
also'^fii%¥<.'ftat we satisfy the other conditions of Section 4(o). 

fl^V- activities consisted of trading and investing in spot contracts, forward contracts, 
options, ftiturcs, options on futures and similar contracts, both over-the-counter and 
V&'c"hangc-listed including, but not limited to, NYMEX and predecessor exchangc,s of 
ICF Futures (NYl). where the contracts were physically-settled, with respect to the 
toliosvina commodities: 


1 

(NY) l4U!''fi5?.'CC.MVlODlT!Eii'R(s^onse{0 reij rsqo«t May 2009 cojnntodiliesataivsjiss .doc 


FRB-PS!~200405 



1791 


Confidential Treatment Requested 


Crude oil diesel fuel, heating piL unleaded gasoline and jet fuel dA.tL -mn-'u 
based upon inter>'iews .of employees and as further evidenced b^- ibe tv 'lo\s i i 
facts occLirring in and prior to 1997: (1.) Morgan Stanley held 2^ mo’oi U 
gasoline or similar distributor licenses from various U.S. states anu uk C s< ku i 
Columbia: (2) Morgan Stanley paid harbor maintenance fees to I' S Cv'i^"al^ Cu 
hearing oil and low sulfur diesel shipped to storage facilities in New 'l m k, \v. w 
Jersey and Connecticut leased by Morgan Stanley pursuant to storage or 
ihroughpui agreements; (3) Morgan Stanley paid federal excise tavc's tv'^t^s. Ic^ ^ 
gasoline and diesel at the rack at the leased facility in New- Ha\ cr Conl^^ticut, 
and (4) Morgan Stan.ley entered into a long term sales agreement with Ol'e 
Petroleum Corp. which involved a pfDfit-shanng arrangement ' 

sales by Morgan Stanley of heating oil and diesel fuel to i rom^he 

facilities in Connecticut leased by Morgan Stanley, whici^^^^rn was r^yld h'' 
Global to its customers. 


Natural gas, determined based upon intervdew^s of employees and a^4“'ther 
evidenced by the fact that Morgan Stanley ente^into n%|erous agreements' 
such as a Natural Gas Sales and Purchase Cot^S^HlI^glpMydrocarbons,, Lid,., 
which later assigned its interest 'in. thec^^ct t^^^vmpicl^iral Gas Co. and 
Olympic Gas Marketing, Inc. In a su^^ier^oui^^l between Morgan 
Stanley and Olympic Natural Gas conctiMcd that Morgan Stanley ■■ 

was a “forward contract merchant ” tr^sactions between, the parties 

were in fact “forward Gas Co. xt Morgan Stanley. 

Capital Group Inc., 294 F^^^737 (5^g. In addition, M.organ Stanley 

identified itself as “an actl^garticipar^i the natural gas industry as a purchaser 
and seller of natural in fetter to Gas Industry Standards Board, 

dated March 'i5,,J^6v p%^in^^5^ents on the GlSB’s proposed business 
standard for tf^^ase Cor^$t F^Short-Term Sale and Purchase of Natural 
Gas,” C .# '% 

based upon interview's with employees and as further 
need b^^fetarl^jbased rate authorization for wholesale sales of electric 
ancillary services (sometimes referred to as the “Power 
’) issued by the Federal Energy Regulatory Commission 
1994, and by numerous agreements such as the Power Purchase and 
Sale^rcA:nt between Morgan Stanley Capital Group Inc. and Oglethorpe 
PoweSorporaiion (an Electric Membership Corporation) dated as of April 7, 
1997^n order to satisfy Morgan Stanley's obligations under the Oglethorpe 
extent, Morgan Stanley entered into power transmission a,greement,s in the 
Southeast. 


Coal, base metals and rhodium, and freight in the form of time charters, each 
determined based upon interviews with employees. 

Moreover, Morgan Stanley, Dean Witter, Discover & Cods annual report on Fonn 1 0-K 
for the fiscal yeai' ended November 30, 1997. stated that Morgan Stanley also engaged in 
the following commodities aelivities: 
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marketing and trading as principal and maintaining proprietary trading positions 
in spot, forward and fature-s markets in other eommodities, including base and 
precious metals, crude oil and related energy products; 

an electricity power marketer: 

a market maker in exchange-tmded options and futures contracts and O'T’C 
options and swaps on commodities such as metals, crude oil, oil product|; natiin : 
gas and electricity; and 

olTering hedging programs to producers and customers, as well 
reserve/inventorv management ^ 0 .- 

^ X x. 

Please indicate, clearly any of Morgan Stanley commodif^s^^fated actlMit^y that 
are retail or retail-orlenied^ and the entities that engage m thosei^0ivities. ^Vithm 
this, please indicate whether those retail or retaitrorietWaf^activitiSiltry engaged in 
within or without the US. 


Set forth below is a description of Morgan Stanly 



with whether they are engaged in within or ou^^ the U’i^^Ve note, however, that we 
do not believe that Section 4(o) of the BHC^^is iip|W to'^n-retail commodities 
activities, but instead extends to both retail ^^^^pesale_^jnmodities activities, if they 
are conducted in a safe and sound mania§6.^ 


The following commodities activMes in the submitted on April 1 4, 2009 involve 
“reUil” customers or could as '‘retail-oriented”: 

(A) Ownership of gas 

retail g&taiions. Gas stations typically also sell other 
fetail customers, such as auto repair and washing and 
5,uch as snacks and newspapers. The gas stations of OlcD are 
‘^ec and Ontario provinces of Canada. The gas stations of 
;y holds under authorities other than 4(o) BUG Act (see chart 
'). are located in the United States. As inentioned during the 
2009, Morgan Stanley is planning to sell Oico’s gas station 
(ot found a buyer yet. Olco canoes business, automobile, commercial 
, pollution and property insurance and Delek carries property, business 
■liution and casualty insurance. 


Both Delek and Ole 
■services and ifs 
conveii'lence 
exclusive!; 

Delek, wl 



{B®.okr power activities 

d^'gan Stanley, through subsidiaries and joint ventures, is engaged, in several solar 
®^’o\ver generation projects in the United States (in addition to Morgan StEmley, several 
national banks engage in renewable energy activities, including investing in solar power 
generation projects). ,411 s'olar power projects are designed to meet the public policy goal 
of the federal government to encourage the production of renewable energy. Historically, 
the government has furthered those goals through income tax subsidies, including 


oT.COMMODrfiES'Rffsponsi 1(5 Ked fsquesi May 2009 eorntnoduses activitiss .itpe 
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pt'iJuci or ux :rcd!Ts under section 45 of the Internal Revenue Code- (the ‘‘Code"), 
m\ csiraLrf 'a\ v-edits under section 48 of the Code, accelerated depreciation, and bonus 
ajf ' eciaiion Jcdnc'aons. ITie government has recently reaffirmed this policy through 
\ aiu'.is of the American 'Reinvestment and Recovery' Act of 2009. signed into 

hn\ vH ^ebi L3u‘ N 1 7. 2009, including an extension of the production tax cn dit an l pin . 
f-' elect '! ca-h gram in lieu of tax credits, an. additional S6 billion m loaj; guatantce ipr 
able ^nergv technologies, and appropriations and grants for upgiades to tne 
eicL ical ei id in addition to tax credits, participants in the leneuablc encrg\ 
s'-\ e lo Qa'p renewable energy credits, also known as renewable energy c 
'■RKCs ” In some cases, projects are profitable for participating institutioPb basedvn 
gcretaled ^nx credits and RECs alone. ^ 

-v' h 

In addition, yarions state governments have created incentive pro^n’S « hich'piLn ide 
funds for the inslalialion and operation of solar generation factJjticbS^^p.iUiLul jHI'c 
S late of California has developed the California Solar Initia^Ke, a mulft^tlhon uollar 
incentive program which supports the operators of solar . 1 his 

program, which is managed by the privately owned uttljjy com^.|s of Caiiforma, 
provides incentive payments based on the namepIate'S®m>fietec|got% pi educed h\ 
eligible photovoltaic solar assets. Other states,^^ as^ixado and "New Jersey, have 
developed simitar programs under which ag^madao the owneis ol 

ohotovoltaio solar assets for the installatiomfi ope^fion of mese assets. 


developed simitar programs under which pav^^Rts ag^mao&o the owneis ol 
photovoltaic solar assets for the installatiom^^p^tion of mese assets. 

In addition to projects that involve th,^|S!^toi6&f sjlfp’paneis and the provision of 
solar-generated power to municip^liti'es anef^^oni^ns, Morgan Stanley engages in 
projecLs that involve retail end-uj%,as the bei^iciaries of solar power. Because of the 
tax' credits, grants, rebates 'an#|tCjSr^nerate^«olar pow'er is generally passed on to 
these individuals for frcc jfldeffl&lj,'Str^r_^}-for a stated period, and/or at a discount to 
the rates charged by l^^titilitiBS?%5suimflg such activities can be viewed as “retail- 
related” at all, the foivingJlbtors d%ribc Morgan Stanley’s role in such projects, and 
risk consideratiOMdt^fe#^® df relevance: 


(i) Snlar phnm vnltaMtax cmiUs invemnent program 

Since through its subsidiaries MS Solar 1. LLC and MS_Greenrock 

1 StfiMW of photovoltaic solar projects throughout the United States, 
p4S.ri!y^%ali®jia and Arizona, Tw-o-thirds of Morgan Stanley’s portfolio consists 
fflinvestmeitPlty 100% Morgan Stanley-owned project corporations (“ProjcctCo”) in 
p^j.ects dev^fped by leading solar photovoltaic developers that generate revenues based 
’ iipjS^»^rftieration activity, primarily by selling electricity lo an offtaker pursuant to a 
po,^er purchase agreement (“PPA’’). Depending on the specific characteri.stics of 
inAidual transactions, ProjectCo may generate additional revenue from the .sale of RECs 


ag|%om the receipt of state incentive payments. These “direct investments” are located 
iWthe rooftops of Wal-Mart stores in Southern California, on the Fort Carson Army Base 
in Colorado, and other commercial buildings and are non-retail 


The remaining 6.2,MW consist of investments held through limited liability companies in 
which the minority and majority investment’s ownership interests invert after a number 
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of years, and that are located in California, Arizona and Oregon at commercial facilities, 
schools and churches as well as on residential rooftops under SolarCity’s SolarLease 
program. The latter could be described as '‘retail." At the outset, Morgan Stanley owns 
95% or 99% at tlie level of a “HoidCo” owning multiple project companies, and earns a 
priority return on the underlying assets. Solar project developers retain a minority .stake 
and an opportunity to maintain a long-term economic interest in the projects. At no tic(t|, 
does a Morgan Stanley entity exercise management or operational control over ; ■ i 
corporations. 

(u) Ir n-r income h ousing solar ryroiecis 

Under a recently initiated program, a Morgan Stanley-owmed projertfjpmp'to^, .oof® 
cl Circ.stv C4, L.L .C. purchases solar power systems for installation inc^jk|to^ing 

in California. The marketing and project management force of a nc)|york of 

not-for-profit organizations that work widi state govemmente.to upgraSMe energy 
efficiency of low income bousing (caulking window's, instalIti|^nsuiauot|^lc.). The 
installation workforce includes personnel from the lo^rommil||| who are part of a 
green job creatio.n initiative. The Morgan Stanley the co.sts for the 

training and supervision of the installation wori^te l^fcined solffpower system 
installer.s and for the associated electrical wo^^he tomS^er has (o consent to 
participate in the program and grant easemisffto ^^ojectoSmpany for installation of 
the solar panels. As owner of the solar powe^^^. Ihe^organ Stanley project 
company receive.s the solar rebates ^tie government and the RECfS 

generated from the power protiueJj^^hereSm '1 nfeflBmcowner receives 100% of the 
.solar-generated electricity at no cii%_e from tl^organ Stanley project company. 
Moreover, the homeowner m^jpblai^jmuch ojps utilitv'-provided electricity for free 
through a process called ^e1 id&tjng'’whl^ works as follows. The solar power system 
installed purpose&lly^^CTate.s mS^pocX'ef than is required by the homcotvner during 
the course of the day«he cx&ss powpr goes out on the grid and. when it does, the 
homeowner’s ek^riemt^un-s backward, generating credits that can be used on future 
purchases of poi^VTl^mTcdits will he used on pow'er consumed when the .solar 
power systeinis not*|sj^Ta^^power, .such as during the night. 

(iii) Ne^^^mctimmmne solar projscts 

I^^an^Miy^fLennar, a national home construction company OfSerating across the 
aS., are neSating a strategic alliance to install solar power systems on new 
£»truction#be built initially in California, with the expectation that ihstallatians will 
ex^^^^ftrado, Mew .lersey and otlier U.S. jurisdictions with acceptable solar 
in^ntives. ifthe terms of the alliance remain as currently contemplated, Morgan Stanley 
a,nH-ennai- would jointly own a new project company, in which Morgan Stanley would 
rJn the controlling interest. The new project company would purchase the modules for 
laSfimaliation on Lennar’s new construction. Lennar would agree to install the systems on 
its new construction. In addition, Lennar intends to market the program to other large 
production buildens. Tne modules would be installed by professional in,stallcrs who carry 
their own insurance. The new project company would also carry property and liability 
insurance. The program is designed so that homeowners would enter into a long term (25 


5 

1 'll' ! 7.-637.rtrf)MMC30iTiES'RiSpbrtS5 to Ffirf taciiC^. MiP.' 2000 cnmmodirsrs acheiti« .d-5C 


FRB-PSl-200409 



1795 


Confidential Treatment Requested 


years) PPA with the new project company. Under the PPA the new p'ojLc’ np m 
would own the solar power system and the homeovvaer would get tlie firs i\ \ l i s oi 
solar-generated elecli-icity for free (in, addition to the net metei ing p' oocss u 1 

(ii) above). For years 6-25, the homeowner would pay a flat, fixed rak u r p 1 1 l 
company, wdiich is anticipated to be at a discount to, the retail late homcoivn^r w f 
otherwise pay to the utility, 'fhe new project , company would ’■eee]\e h- solar i t ti 
and grants offered by the government and the RECs generated from the pv. v\i.rp i juv 
along with profits from electricity sales thereafter., in the few instancc> vvherc 
homeowners wish to own tlie solar systems outright, the program a cutunlH SisCa s* d 
would allow them to do so, 

,A1I projects, including the residential projects described above iiu an9 will Jje tuliy^^ 
insured in accordance with industry' norms. Because of the operatmg n itur^ ri^v,s4' 
photo voltaic projects, each project bears the risk, that its photo^^ohtaipr^^sets will tad to 
perform at the expected production level. The risks associated with theafcproiects are 
mitigated by (x) relative simplicity of the system and install^oh ( which. 'ib-tJie ca.se ot 
the re.sidenlia{ projects, requires 1-2 daysjand ease oto^ntenanie^(y> the extensive 
operating histor>' and durability of photovoltaic either 

verification of system performance by indepen^^engilieermg consISlianis or monitoring 
of system performance by wteb-based meterin^ffurt^r, \^r^us warranties from die 
solar equipment manufacturers and installei^^ar^^^the performance oi assets. 

Since offd:akers in retail solar partnersp^^^e^^^dl^w construction housing solar 
projects would be obligated to pum|m'se terms of a long-term PFA, the 

transactions individually beai- a dS^'Ce of credt^isk. mitigated however by the followirtg; 
(x) a large portion of the Firn^^reSi^s^will l^|)re5erved (re. none of the Federal Tax 
Grants and other invcstrn^i .in^i^g\te^.il(^e^recaptured and full benefit of depreciation, 
will continue to accra^^Py) the the asset will .remain witlr the Morgan 

Stanley entity, whicfej&ay re^ve tli&i^Bset and reinstall it elsewhere, and (z) 
diversification offtakers within the program. 



The 
partie.s. 

reji 

install 


laws rests exclusively with the developers and various 
l^e construction of the assets or operate or manage the assets 
,n Stanley, The liability during the installation of 
for construction flaws rests exclusively with the equipment providers 
;ets. 

heat to households 


Am.c^ ml. which Morgan Stanley holds under autiiorities other than 4(o) of the BHC 
Ac&see chart submitted on April 14, 2009), provides, .among other activities, heal to 
hopts (.see detailed description of the activities of Agri.capital under question ,5 below). 
glMSrgan Stanley has a limited investment in Agri.capital and any loss would be limited to 
the value of the inve.stment, estimated at approximately $6.5 million. Given Morgan 
Stanley’s limited interest, Morgan Stanley’s knowledge as to risk mitiganLs on the level 
of the company is iimiied to that which a sbareholder./investor would normally have. 


(NY) ^ 
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3, Pleme Indicate any of Morgan Stanley 's commodUles-related activities that relate 
to the. manufacture or msiaUation of commodities-related facilities or equipment, 
and the entities that engage in those activities. 


A number of Morgan Stanley entities manufactyre.or install commodities-i'elated 
facilities or equipment in the Ordinary' course oftheir ovvn businesses, either (a) as capgal 
improvements to their own facilities or (b) as an integral component of their commoditi 
operations (e.g., a greenfield project to build a pOAver plant and subsequently it ■ 

produce pow’cr). From our in-person meeting and subsequent conference caiL 
understand this question to be aime-d not at such activities, but at cases \\ [iLre 
Stanley has invested in entities that whether alone or together w ith othe’ 
related activities, mamifacture for sale to, or mstail commodities-rela^ laoitees 
equipment for, third-parties. The following entities are engaged W'SUch tnaiiht|£|ur1|g 
and instaliation activities for third parties: 


Atlantis .Resources Corporation Pie Limited 


% , 


Morgan Stanley holds a 49.9% interest in Atlan^^^jjiirce.^-ff-^etUcalh integrated 
tidal power energy company. TTie compan^^urr^4?us!ne.S:F'pian provides that its 
initial purpose is to design and manufac^^idal curr^tiTurbines that generate 
power from ocean currents as well as t^plop and deploy /maintain the turbines. 

It will likely contract with a third party'^^^^factu^^the turbines pursuant to the 
company's specifications. Mor|a^^^le;^^tention is to ilnance the site 
development and own part ol^^^'^planf^^w^^yMuction for resale and associated 

:S 5®^of (ji^^^Wind Energy, a wind blade and inouid producer 
nds and'foundcd in 2007. The Company has one mould 
Jade factory in operation, one wind blade factory in 
planning. GCL Wind is only involved in the production and 
tul'oine manufacturers and will not be involved in turbine 
in.stailatjon or pov..-cr generation. 


RECs. 

o. GCL Wind Engrgy 

Morgan Stanley 
registered in 
factory andl 
construction 
sale ^ 
manutl 


4f Please 



ate any of Morgan Stanley 's commodities-related activities that relate. 


to the trM'sportation or storage of commodities, and the entities that engage in 
'■‘•.^p§^fmviti.es. Where you have indicated certain investments are being used for 
t.r'^fporiation or storage of commodities, please indicate whether they ore used 
l^olely or primarily for this purpose. 

wMorgan Stanley has invested in entities that own transportation or storage facilities for 
'"transporting or storing either (x) their own or Morgan Stanley Capital Group Inc.’s 
commodities or (y) third parties’ commodities. Several Moi-gan Stanley cntitic.s Ica.'^e 
capacity in transportation and storage facilities from some of the entities listed below-' and 
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from third parties. We will provide a list ofthe relevant entitles that lease capacit>' if you 
wish. 

Except where indicated, all ofthe following entities that own transportation and/or 
storage facilities do not use transportation or storage facilities for “non-commodities’' 
such as manufactured goods: 


o Ag7i. capital 

Morgan Stanley owns a 4.1% preferred stock investment in the parent of 
Agri.capital GiiibH, which owns biogas plants that produce eiectr!o||}wer a'lld .bcm.; 
supplies energy distributors with power and heat (heat is also tr^p(l^,yu 
customers such as schools, businesses and homes); the.comp||if^nvcst^r^;:.^^ 
biomethanc rcfning tcchnoiogy and enters into joint ycntups‘''^|i energy ” 
distributors wdiere company supplies biogas arid distributor partfes. 

o. Tram.Montaime Inc. 

Morgan Stanley holds 100% of the c-ommon^ocRmTSrfsMohSiigne Ino., which, 
directly and through controlling interests i^ompaniilfe^athers, transports, stores 
and m arkets refined petroleum produc^^emiciis andos^de oil; in re.spect of the 
foregoing commodities operates suppl^^gn^SIon marketing ncPvork, provides 
supply management, operates terotg^pi^&e, tugShd barge business; througli 
subsidiaries owns refined prodtifilenft^srf^firfd products and LPG pipelines, 
and licjliefied petroleum gasi^ninaling ^ihtyr 

I lOQ%^OTe ccfnrnon slock of Heidmar Group Inc,, which 
- A^ncmbS'Sinits of Heidmar Holdings LLC. Heidmar 
ubsidiaries provide marine transportation and logistics in 
IjOg and U.S. marine logistics services in respect of oil 
oiler commodities, but not manufactured goods, through 
: vessel and derivative trading, commercial fleet 
. it, lightering services and marine logistics services; controls and manages 
pv^%Q,^tankers within four revenue sharing pools, delivering oil products 
and eruflpil fnternationally. 


Morgan. Stanley^ 
holds 49% of 
Holdings L: 
both Intel 





ii.s. Inc. 


Morgan Stanley holds 2.13% ofthe Series B preferred shares of RangcFuels 
,t(eiTOneousiy named Rangcfields in the chart submitted on April 14. 2009), which 
converts biomass into low carbon biofuels (syngas) and renewable energy 
(ethanol/melhanol); owns one plant where it tests the process/technology and is 
constructing another commercial plant in Georgia; invented lliermo-themical 
conversion technology that conv-rts non-food sources first into svmgas and then 
convert.s the .svneas into ethanol/methanol. 


iNyi )4C17.’'537.''C0M; 


sf 2009 wimiYifiditie* 
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Global Energy Irtiernalional Ltd. 


Morgan Stanley holds 3.0% of the common stock of Global Energy, which, through 
its subsidiaries, engages in trading and supply of bunker fuels; provides services lor 
debimkering and ship-tO'Ship transfers; operates coastal tankers-transport to regional 
ports; sells and delivers petroleum products; provides ship management services^^^ 
vessel chartering, shipping agency and marine consultancy in relation to S' ^ > 

petroleum products; superxdses conslruction ofnew^ker ships; owns 
approximately 12 tankers. 


Olco Petroleiun Group Inc. 






As part of Morgan Stanley’s controlling investme 

Stanley owns 1 00% of the commors stock of Olco, .u-, .>upp. 

network, engages in wholesale and, through its Canadip retai! g^a^mtions, retail 
marketing of gasoline, ethanol-based gasoline, mid-disiflWes, beavyC^d oils, diesel 
oil, propane, and lubricants; through subsidiaries, owns tesl^nai facihtfes in Canada, 
■wholesale distribution ofbulk petroleum produc^i^^mg.{>Mue!s,, in the U.S. 
a'nd retail gas stations in Quebec and Ontar^' '' 

o Delek US f-hid hm Inc. 


Morgan Stanley owns 3.8% of «Jelek, a company engaged ifl 

petroleum refining marketing marketing via reta.il 'gas. 

slattons; Dele.k operates a re|^ry, own^peliSs, refined product terminals and 
storage tanks. 

Enselco LLC 

^roiip provided financing to Emelco LLC . ,a Ukrainian 
■ined an option to acquire the share capita! of Enselco’s 
;s .Limited. At the time of Morgan Stanley’s invEstment, it 
■would manulaeture biodiesel from rapeseed, among Other 
^ would grow on its farms, Enselco currently does not 
btodiese! and does pot grow biofuels exclusively ; rather, as part, of a 
gram, Enselco grows alternative crops such as barley, wheat and 
it 0Ten sells. Storage occurs in Enselco’s own storage facilities, as well as 
Storage facilities Enselco leases. Morgan Stanley is seeking to sell its 
the share capital of Venusaur Holdings Limited. 


'■ ' }Vhereyou describe tin investment of Morgan Stanley ’s that engages in 

I’ommodities-related activities, please be sure to describe each of the activities in 
which that entity engages. For example, please describe the activities that 
' Agricapiial engages in. 

in addition 1o investments detailed elsewhere in these responses, the following entities in 
which Morgan Stanley invests, directly or indirectly, engage in “commodiiies-related 
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activiiies'* which may not have been sufticiently detailed irithe commodities chait 

submitted on April !4, 2009. 

o A^ri.capifal 

Morgan Stanley owns a 44 % prefemed slock investment in the parent of 
Agri. capital GmbH, ivhich ovsms biogas plants that produce electric power ar 
supplies energy distributors wntli power and heat (heat is also transported tp^_ 
customers such as schools, businesses and homes): the companv inve. 
biomethane refining technology and enters into joint ventures with energy % 
distributors where company supplies blogas and distributor sells lodinrd pan 


Third Planet Windpower L-LC 




Third Planet is a company engaged in the development cOnstruraon and operation 
of wind power generation projects, or ‘'windfarms.” lli^ompany fsltQnstructing its 
first windfarm in Loraine, Texas. The company is currenft'^^seelcsng a^uver in the 
market to acquire the Te.xas project before compl^^.;ff.af^cons|tuction. If the 
company does not find such a buyer, Morg^^tanle|;.wifI^c‘qni're the project as 
Morgan. Stanley is currently funding 1 OO^^f the pr^eci^s construction costs. 

Morgan Stanley owns 99.9% of tihe .co^^gWfrefen^^d equity in Third Planet 
Upon conversion. Morgan Slanie^^^ld^® 3pp||ffmately 99.9% of the common 
equity of the company. 

Geothermal Tax Ei^uitv Paalf^mat) - Oy LLC 


O'PC LLC owns coT^nies^-^^\Ti and operate geothermal power 

generation p.rojcj^' Eac]|^'pri3%|£om'pany sells the e-lectricity generated at its 
facilities and a^fciaty|®iewamFenergy certificates to third parties, cither on a 
long-term spot basis., 

^rcieired equity interest in OPC, which is the most senior 
:pital structure- Pursuant to OPC’s operating agreement, 
itled to receive 99.9% of tax items (production tax credits, 
ireciation and taxable income) and 100% of distributable cash until a., 
in which Morgan Stanley will have achieved an after-tax target 
of return on its initial investment, 

the set date, Morgan Stanley’s allocation of tax items and 
distributable cash is reduced to 5.0%o, which remains in place for the duration of 
^Morgan Stanley's investment It should be noted that tire transaction was structured. 
' ■ with the expectation that the target interna! fate of return would be achieved 
approximately 10 years post-closing and has the characteristics of a financing. 
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6. Please describe material U.S. federal licenses possessed by Mtirgan Slatiley or its 
affiliates related to commodiiieSf such as power marketing or generation licenses. 

The foiiowing entities have been granted Power Marketing Licenses by FERC; 


Nairse of Entity 


Dateapproval 
first effective 


Dockets undci >sh<ch 
aii-Cpled 





.dr,. 

Morgan Stanley Capita! Group tnc. 


n-08-1994 


ER-94 

Naniwa Energy LLC 


02-15-2001 


ER-O) 

Power Contract Finance LLC 


05-24-2002 


t R 

Power Contract Financing II Inc. 


07-24-2003 


y>BR-0..-Hfl^,,000\V 

Power Contract !-1nanc.ing 1! LLC 




RyRl'- noSsOj#!; 4 

South Eastern liiectric Development Corporation 


05-12-1999 


Bfi..^9-2,S2‘)-0d'e 

South Eastern Generating Corporation 


04-25-20()(rsC 


ER-D|»iS03-000 

Utility Contract Funding II LLC 


11-22-2002=^ 

N, ER-03-l«06-000* 

MS Solar Solutions Corporation 



YUiiR 01-131.5-000 


“(.loir.pany 5uccctjcic:d to CBS Marketing, ILC, i.elter Order, D^^>No. i 


2i. 2004),. 


In addition, Morgan Stanley Capital Group ^^phas^^ined'^e following U.S. federal 
authorizations; 

o US Depaitnent of Ertergy, Or j|(>j'iutl^^in'p^a|}ficity Exports to Canada, Order 


No. EA-! 84-6, .August 19, 2®5. 

B 

g^^rder%tdhod^ng Electricity Exports to Mexico., Order 

,2«k 


o. US Depanment of 
No. EA-184-A , } 



o LiS Departi-n:ent’*®in^^tOrde^‘^anting Blanket Authorization to import: 

L.iquBfiedN4l4raT^^^o:m Various international Sources, DOE/FB Order No: . 2471, 
February 


on some more specific points as discussed on the call: 

4 elabof^ on ‘freight'' contracts. 

lets are an important component of buying and selling oil and oil pfoducts in 
fhMnter’national markets. Oil purchased in one location often times is transported to 
anfiier location. The transportation of oil - “wet freight” - employs a number of 
d,^rent types of vessel charters. Voyage charters are undertaken to move oil from one 
H^feim to another. Time, charters, on the other hand, are used where a ship is chartered for 
a stated period of time, typically for 60-90 days, but time charters can be. for up to 3-5 
years. Barges are also used within internal waterways. The cost of moving oil, whether 
through a voyage charter or a time charter adds an expense to the cost oflhe product. 
Over the years, freight contracts, or “FFAs” (stands for Freight Forward Agreements) 


n 
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have developed, among other reasons, to hedge these costs. FFAs are financially settled 
instruments used to hedge physical oil tanker earnings / logistics costs (depending on the 
point of vievv), and arc also used by others seeking exposure to this asset class. 

® V, con firm that acimtks engaged within and without LLS. 

Morgan Stanley confirms that it and the entities in which, it invests engage in activitieB‘S||- 
for each of the bullet points. listed in clause V of die coTfimddities chart submitted on 
April 14,, 2009, both within and outside die United States. So.lely for clarif3cati^,^x‘ 
Morgan Stanley owns electricity transmission facilities onlyto the extent that 
facilities arc owned in connection with the ownership of power plants tollable 
interconnection with the power grid. Morgan Stanley does not.own__^^|fnsml^'^:iOii 




facilities that are used to transmit electricity for third parties. 0 

® VI, elaborate on “related farming facilities^’. 

Morgan Stanley Capital Group Inc provided finanemg to a^frainian 

e'niily, and in return obtained an option to acquire th^^^^gt J^jE nseico’ s parent, 
Venusaur Holdings Limited. The tcmi 'hreiated to the activities 

of .Ensclco. At the time of Morgan Stanley’s^^^5tment3^y^ps intended that Bnselco 
■would manufacture biodiesel from rapeseet^^ong^ier cro|S^“biofueis” that it wauld 
grow on its. farms. Enselco currently does n^^0aTactur^|>jodiesel and does not grow 


storage facilities, as well as third^^' storag^fecilities Enselco leases. M.orga.n Stanley 
>tion op^be s¥l^capitaiM' Venusaur Holdings Limited. 


is seeking to. sell its option 
• Vll, confirm if Oij 
Olco operates gas st 


W, elaborate 


Company 
devetonaant 






^perai^%^s sMf^ns in US. 

ifusively m the Quebec and Ontario Provinces in. Canada. 


igs of Wellbore. 


St in oil, gas or other hydrocarbon exploration and 
;ts, acquire and develop leases on oil, gas or other hydrocarbons, in the. 
federal and state waters offshore and to produce, market or sell oil, 
'ocarbons.from such leases. 

rate on activities of GovL 

^4.^ GoviEx Gold 

M 

The company is a mineral exploration company which planned to use its proprietary 
geophy.sical surv'ey technology to search for underground mineral deposits - 
primarily gold. Unlike most geophysical survey companies, which are service 
providers operating on a purely fee-for-service basis, the Company had planned to 
negoTiate equity slakes in the territory’ it explores (essentially using an carn-in 


(KY) UO! 


'CavwnDrriES'RKpQR'! 
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model, where the effort and expenses Govf eiq^ends in cond-ucting its survey 
a pre-negotiated equity stake.) 


earn it 


"No minerals have been found and Govi’s technology has not, yet reached 
commercial stage. The company has no revenue-generating operations. Since the 
onset of the global locession, the company .has re-balanced, its strategy away 
greenfield projects and Instead focused on technology development and potential 
acquisitions of discounted assets in the mineral exploration and developme|il^ace. 
The company docs not own territory but used to have equity owret sh'p in , 
.Australian .IV which had licenses to Australian exploration tenements, i he'i^ippiy^i 
has since transferred its shares back to the JV partner jn exchange discoi|Jy 
rovaitv of USS2 per ounce of gold found, 

® VII, elaborate on activities of MGMInicrnaiionaJ Groups 

The company provides technical and. financial solutions for pr^epts related^ climate 
change mitigation and adaptation; services include p^ylegt^dentlS'^tion and 
development, commercialization of emission reductiori^^dffe*|Tjpltt{aring emissions 
reduction p,rojects, preparation of greenhouse ga^thvenu^i^, and financmg of projects. 

® VII, elaborate on nature vj firrn ’.v inv^ment^erg., whether Morgan Stanley 

exercises management over) in Aeolus iP and HI, 2007 Vento I, LLC, 

Northern Froniier Wind, Naturemp^I^mti(i^t.M'iftd. Energy, Scurry County Wind, 
BrightSource Energy, Firm Breen Fuels^of Ohio and Geneva Energy LLC. 

. Tv t: 

o Aeolus Wind Power IV and 11 17^007 Ventod. LLC. Northern Frontier Wind, 
Natvrener M on tana Mmd Wnrev7^cimv County Wind 

Each, of these c^pianie^each^^i^HoIdCo’*) own companies (each, a ‘"’Proj'ecf 
Company’^Uha^W^td operate wind powder generation projects, or ‘‘windfarms."' 
.Each electricity generated at its windfarm and associated 

renewable ene^^em^|tes to third parlies, either on a long-term contracted, or 
.spot'f^’ 



/ holds a preferred equity interest in each HoldCo, which, is the most 
t of each HoldCo's capital structure, Morgan Stanleyhs investment 
|ldCo is passive^ with Morgan Stanley holding only consent rights over 
Ijor decisions that could adversely affect the value of Morgan. Stanley ’s 
?nt. For each transaction, pursumit to the corresponding HoldCo operating 
.-A agreement, Morgan Stanley Is entitled to receive a certain percentage- of tax items 
‘((production tax credits, accelerated depreciation and taxable income) and 
distributable cash until a certain date upon which Morgan Stanley will have 
achieved an after-tax target internal rate of retuim on its initial investment. The 
allocation for tax items varies among the six transactions bertveen 99 and 1 00% and 
for distributable cash between 80 and 100%, 


13 
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Upon reaching a set date, Morgan Stanley’s allocation of tax items and distributable 
cash is reduced to betvi?ecTr4.95% and 5.0%, and remains in place for the duration of 
Morgan Stanley’s investment. Each transaction is structured with the expectation 
that the target internal rate of return will be achieved approximately 10 years post- 
closing and has the characteristics of afmanems. 


o Sri^kiSource Energxrlnc. 

BrighlSource Energ>% Inc. is. a leading designer, developer and operator 
thenrsai power plants. Solar thei-mal technology concentrates the heat > ■; : 
generate electricity througii conventional steam or combined-cycle-^a^ turbm^sip' 

-Morgan Stanley invested in BrightSoxtree Energy Inc. througpf'wholiy-^ned^. 
subsidiary, Morgan Stanley Renewables !nc. and its subs^f^^%|. 0 rgan St&|fy''' 
BrightSoufce I.LC by itieans of (a) subscribing for $20,.|jinTion o^j^ries B 
convendble preferred equity issued by the Company that^ll be util^^by the 
Company for its working capita! and (b) estabiishlng.a S2^tiiHon dtMelopment 
loan facility to provide development capital a wdiolly- 

Dwned subsidiaiy of the Company, to devei^a- soilt^ower genera.tion, 

facility. Morgan Stanley has one out s^^pf the Company. 

o Fii'fn Orem Fuels of Ohio 



Fuels of Ohio LLC. .Morgan 
Stanley’s investmenl is passiv,?^ with Moten Stanley holding only consent rights 
over ce!laln,.major dccismns Siafc^uld adferseiy impact tlte value of Morgan 
Stanley’s Investments^ ^ 

i^i the'He^^lopmcnt, construction and. operation of landfill 
idd is cunfe'htiy developing its First project with the Solid 
:ral Ohio in Grove City, Ohio. 


Morgan Stanley owns 75%oyi^^equi 


The Company 
gas-to-energy I 
Waste .Ai 



i 95% of the Class A membership interest, ownership units in 
Geneva Energy is in the process of operating a 20MW tire fueled 
i<f generaS&. po^r facility located in Illinois (30 miles south of Chicago),. As with 
wdnd fe:*, geothermal facilities and other biomass plants, as the project generates 
I sei^leciricity, the project oxvner receives production tax credits. In addition to 
lion tax credits, the projects will receive revenue from the sale of electricity,. 

) capacity and RECs. At the time the investment was made, Morgan Stanley’s role ' 
was structured as a passive investor with minimal conti'ol rights. Due to 
^ management issues, Morgan Stanley took an active role, replacing the manager of 
the facility through a consensual revision of existing management arrangernenis with 
existing minority investors. 
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Confidential Treatment Requested 


JPMORGAN CHASE & C 

Request to modify a commitment made by JPMorg^^ ; (&^^in connection 
with its notice to, and approval by, the FederaLReserv^ gage in energy tolling 


JPMorgan Chase & Co. C'JPMChase”) 
a commitment made by JPM Chase in coj 
Chase’s application for complementai 
tolling agreements with power planl 
requesting a modification 
rights that are assigned to un: 
aggregate limit on the value^ 
rights under Energy ToUi 






•mils a H^est for modification of 
approval by the Board of JPM 
?b ent^%nto physically settled energy 
En^v TQning ”~). JPM Chase is 
with respect to Energy Tolling 
calculating its compliance with the 
f plTysical commodities and the value of its 
'is included in JPM Chase’s commitments to 
oard. 


SUBMITTED 
July 5, 2011 
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Introduction 


By letter dated June 30, 2010 (the “Approval Letter ”), the Bq 
JPM Chase’s notice to engage in Energy Tolling and other complemgitary s 
a separate prior order, the Board has permitted JPM Chase to tak^n^ 
certain commodities (“ Physical Commodity Trading’ ’^ which i^so a 
activity.^ The Board’s approval to engage in Energy Tolling 


/ of 
ntary 


tto Jl^^Hase’s 

commitment to include the present value of all capacity pa^en^^^e made^ JPM 
Chase in connection with Energy Tolling agreements in^culatingm^mpliance with 
the limit of 5 percent of JPM Chase’s tier 1 capital on the^^jegate rn^et value of 
physical commodities that JPM Chase and any at any one time as 

a result of Physical Commodity Trading (the ^'V^H^^ ^ff^BS^^^cribed in the 
Approval Letter, capacity payments are per^Sc pavUfes^ made by the buyer, or toller, 
of an Energy Tolling agreement to the no^r pian^wn^M seller, in order to 
compensate the power phint owner for foj^a^riod of time, in exchange for 

the right to all or a part of a plant’ s energ ^aKergvjg^citv for a period of time. 


According to 

Chase’s exposure to comi^dH 
commodities. The RBS (. 
respect to Energy Toj^g agl 
exposed to the risj^at th^H' 
event that produ^^en^^ at the'" 




5% Limit is designed to limit JPM 
sing from ownership of physical 
that the purpose of this requirement with 
limit the degree to which an FHC may be 
ly nxit be able to recover its capacity payments in the 
evant power plant is uneconomical at the relevant 


strike price 
limited in 


that Energy Tolling and Physical Commodity Trading remain 
jelative to the FHC’s financial activities.'* 


/activities, or activities engaged in pursuant to complementary authority, are activities that 
UTe Bo5!^^tei^®jes, by order, to be complementary to financial activities that are permissible for 
' financiall^ingMnpanies (“ FHCs ”^ and not to pose a substantial risk to the safety or soundness of 
K depository Ritutions or the financial system generally. Therefore, subject to any commitments to the 
^Moard tnad^i connection with applications to engage in such activities, such complementary activities are 
FHCs that obtain appropriate Board authorization. 

> 

^ Set 


LjPMorgan Chase Co., 92 Federal Reserve Bulletin C57 (2006). 


^ ^ The Board has previously determined that Energy Tolling is a permissible complementary activity. 
See The Royal Bank of Scotland Group pic, 94 Federal Reserve Bulletin C60 at C65 (2008) (the "RBS 
Order”). 


^ See RBS Order at C65. 
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11. Netting of Energy Tolling Transactions 

JPM Chase respectfully requests tiiat the Board permit it to excludf 
its calculation of the 5% Limit the value of its rights under Energy Tolling agreemenS 
the extent that JPM Chase has effectively assigned its rights to a power pla 
energy capacity obtained under such Energy Toiling agreements to an unafl 
party. JPM Chase believes that to the extent this assignment, or re-tdling ( 
of Energy Tolling agreements assigns all relevant risks away froiptlPN^h; , does 
not result in JPM Chase holding rights to receive physical ( 

Energy Tolling agreements should not count towards the 


A. Description of Re-Tolling Transactions 


As part of its global commodities 
re-tolls the energy tolling rights and obligations (tl 
Energy Tolling agreements that it has previg^y 
the right to the energy or energy capacit 
fuel to the power plant are assigned to tf 
to make capacity payments to the 
Toiled Rights in a similar maru^ 
power plant owners under its^ ^agi 

given Energy Tolling agre^j 
receives under the re-toUir 
may occur for a nun^r o 
than JPM Chase’^^gina 
energy and fuel 
different pric^?r tl 
payment under 
re-tol 
Energ)^ 




^hase, from time to time, 
ghts”) of certain 
In a re-tolling transaction, 
id the obligation to provide 
JPM Chase remains obligated 
■r pays JPM Chase for the Re- 
ents that JPM Chase pays to 
^nents; however, with respect to a 
s capacity payments and the payments it 
t necessarily offset dollar for dollar, which 
ample, the re-toll may occur at a later time 
transaction, such that the market prices of 
d result in a re-toll buyer agreeing to pay a 
Tolled Rights than JPM Chase agreed to pay as a capacity 
Tolling agreement. Alternatively, JPM Chase may choose to 
f t^^minimum available energy capacity tolled under its original 
int. 



[pwever, it should be emphasized that in a re-lolling transaction JPM 
Chase trl^ersro the re-toll buyer all of the rights and obligations with respect to the re- 
tolled eneffly capacity that JPM Chase was granted under the original tolling agreement, 
■ ludin ^ne right to take physical delivery of energy, even in circumstances where less 
tR^^^ntire energy capacity tolled under JPM Chase’s original tolling agreement is re- 
lied. 
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B. 


Netting Methodology and Effect of Netting on 5% Limit 


JPM Chase- proposes that the present value^ of future committed 
receivables from re-toll buyers with respect to Re-Tolled Rights be netted out from t 
present value of future committed capacity payments under Energy Tolling 
calculating the 5% Limit, In those circumstances where capacity paymentsl 
original tolling agreement and the receivables under the re-tolling ag^ement^ 
offset exactly, JPM Chase would continue to apply the difference^ OT^towa^the 5% 
Limit. For example, if the. present value of JPM Chase’s capac^^ayrn^^^o ^^power 
plant owner is $10 and the present value of the re-toll recei\^^^^$8, JPK 
would continue to apply the $2 difference against the 5% I^mit. ^^^ativel^if the 
present value of JPM Chase’s capacity payments to the p^^r plant^^^r is $10 and the 
present value of the re-toll receivables is $12, JPM Chase not ap^y any amount to 
the 5% Limit. Similarly, if the re-toller defaults pay JPM Chase under 

the re-tolling agreement and forfeits its rights^ th^^^lIea^PI^ capacity, JPM Chase 
would again apply the entire amount of its^p^e comn^^d capacity payments against 
the 5% Limit. 


Based on JPM Cha: 
value of all capacity payments 
methodology was $2.355B oi 
value was $2.080B on such d 
1.4% (with netting) ofJPW 








nd re-tolling activities, the present 
Tof the requested netting 
) the use of netting such present 
^nts represent 1.6% (without netting) and 
^ier 1 capital, respectively. 


I Chase assigns the Re-Tolled Rights to a re-toll buyer, it bears, 
no risk, includH^ori^^ditv price risk, in connection with the physical energy or energy 
capacitewssociatS^ithlite Re-Tolled Rights. As discussed above, when JPM Chase re- 
tolls aiifg^WBMj^agieement. all rights to purchase energy or energy capacity and to 
delivery of energy from a power plant owner are transferred to the re-toll 


It calculation calls for JPM Chase to calculate the present value of future capacity payments, 
has discussed with Board staff, because the capacity payments represent JPM Chase’s 
mability, the discount rate JPM Chase uses is the sum of LIBOR and JPM Chase's credit spread 
i in the CDS market. CDS spreads are appropriate for discounting purposes, as they are the best 
presentation of JPM Chase’s pure credit risk and they are the most transparent and observable spreads ■ 

aiiable in the market, JPM Chase uses the CDS spread corresponding to the tenor of the capacity 
ayment obligation and the bid side of the market. JPM Chase would apply the same methodology to 

calculating the present value of future receivables from re-toll buyers for the purposes of netting such 

payments against capacity payments. 
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buyer. Thereafter, JPM Chase no longer bears the risk that producing energy at the 
Energy Tolling agreement’s strike price will prove uneconomical and that the portion of 
its capacity payment offset by the re-toll buyer’s future payments will not be recov 

In fact, after JPM Chase re-toHs an Energy Tolling agreeme^ 
with respect to recovering that portion of its capacity payment that is cover© 
receivables from the re-toller is the credit risk associated with the re-^ler. 
credit risk is traditionally associated with financial activities, and^ei^^^J 
respectfully submits that the Board should not be concerned th^^ netting 
associated with Re-Tolled Rights from the 5% Limit JPM ^^^^ould expl 
complementary activities relative to its financial activiti^.^ecai^^e risks ^ taking 
delivery of energy and paying for the right to produce it^^ssigned^^e re-toll buyer, 
and therefore do not represent present or future exposure oTO|M Chasem physical 
commodity prices, Re-Tolled Rights should not m^ 5 % Limit. 


D. Netting Is Used in Other R ory 


FHCs and other bank hoi 
calculate compliance in a number 
permitted in determining the 
BHC’s banking book under 
capital requirements for ty^r- 
and short positions is ^rn^ 
the risk weight of a 


Measure of capitj 
Edge Corporatidf 
securities pui^iia 





lanie^iready use netting techniques to 
lator^^texts. For example, netting is 

of derivatives that are included in a 
, ^so be used to calculate risk-based 
vatives under Basel and netting of long 
*cumstances in connection with calculating 
urities and derivatives under the Market Risk 



nglong and short positions may also be used by 
complying with the limitation on acquiring equity 
authority provided by the Board’s Regulation K.^ 


Srmd!^, it would be consistent with regulatory practice in other 
^ting techniques to evaluate the true impact of Energy Tolling and 
Rsactions on JPM Chase. In the contexts described above, the Board has 
■ecognmd thlWaking short positions reduces the risk of holding and trading securities 
^ and deri'^ve^Re-tolling is very similar to hedging long positions with short positions 


TR. Part 225, Appendix A-III-E.3. The ability to net is subject to certain documentation and 
Tforceability requirements, 

^See 12 C.F.R. Part 225 Appendix G Section 32(c)(6). The ability to net is subject to certain conditions. 

* See 12 C.F.R. Part 225 Appendix E Section 5(c)(lXh) ai’d(c)(2Xii). The ability to net is subject to the 
netted positions being in identical issues of securities or indices. 


’ See 12 C.F.R. § 21 l.lO(a)(15XivXl). 
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iMter by 


in connection with trading physically settled commodity derivatives. This is because, as 
the Board has recognized, the risks associated with Energy Tolling are very similaLto the 
risks that physical energy traders such as JPM Chase manage when they trade. 

Energy Tolling context, by transferring the risk of commodity price changes to the re- 
buyer, re-tolling serves a similar exposure management purpose as taking ^pi^^sition 
in commodity. derivatives serves in conventional commodity derivatives traq 

III. Suggested Commitment Language 

JPM Chase proposes amending commitmen'^ 
adding the following language at its end: 

“When calculating the value of any Energy^^ing agr^^enl held by 
JPM Chase, JPM Chase will include only the valua^^jtur^^^itted capacity 
payments that are not offset by payments due to unaffiliated third 

party under an agreement pursuant to whiefa ^^ i Ch^^je-tolls some or all of its rights to 
energy capacity under the Energy Tollin^^eenj^t foi^^ong as the re-toller is not in 
default.” 

IV. Conclusion 

For the reasonl 
commitment made in cor 
value of its rights un^^En^^L 
the 5 % Limit be m^fhed to ^ 
against the capadffipay^^ts unc 

above in Secl^ lllWw Chase has suggested commitment language that would modify 
the Energy Ton^^c^^itment in a manner consistent with the requested changes in 
methodfliDgyin sfe^iii%ebove. JPM Chase believes that this commitment 
modi vhth Board precedent and the BHCA and also reflects the risks 

: impaeffif Energy Tolling and re-tolling more accurately than the approach 
^guant to the currently effective commitment. 





JPM Chase respectfully requests that the 
fng in Energy Tolling to include the present 
cements in calculating its compliance with 
Chase to net the value of Re-Tolled Rights 
•relevant Energy Tolling agreements, as described 


As the Board stated in the RBS Order, entering into an Energy Tolling agreement as a buyer has a similar 
economic effect to purchasing a call option on the electrical energy or energy capacity produced by a power 
plant with a strike price based on fuel and power prices. RBS Order at C64. 
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Board of Governors 
of the 

Federal Reserve System 

Responses to Requests for Additional Information 

Further to our submission on December 2, 2011, we have set forth below in fui! the questions you 
provided on October 26, 2011 followed by our responses with respect to asphalt, cutter 
straight run fuel. We also provide additional information with respect to marine djese 

1, Are there alternative trading platforms (ATPs) for the non-CFTC appro^ 


Asphalt, cutter stock, and straight run fuel are not traded on ATI 
in the broker markets via voice and instant messaging. Physical 
priced in reference to liquid, widely traded indices, as ari 
products that are used to hedge physical trades in ih 
priced as a differential to either WTI or Brent crud^ . Cutter^ 
NYMEX No. 2 heating oil or as a differential to 
priced off of NYMEX heating oil. Asphalt is pricei 
market prices. 






heyaref^^d OTC bi-!aterally 
:tions in ii^e products are 
respect of related oil 
light run fuel is usually 
can be priced in relation to 
al fuel oil. Marine diesel is 
n Argus assessment of prevailing 


There are approximately 20 brokers^^giarine die^ The major brokers include Brooklyn Oil, Star 
Supply and Millennium. The rd^^brO^js for c^^r stock and straight run fuel are TFS, leap, 
Tullet Prebon, AE Bruggern|^ & P^^gp^rgy. These brokers also are involved in asphalt. 


What informatiot^ 
product for which V 

Please see 

iiq 


vide to support that a "reasonably liquid market exists" for each 
plementary authority? 

'cing information below, which establish that there is a reasonably 
se commodities. 


^ What is thSrade volume for each product for which you seek complementary authority? 
^the average daily trading volumes for asphalt, cutter stock and straight run fuel. 
Product 


Approximate 

Barrels/Dav 


Asphalt 


15,000 


Market 

Notes 

Liquidity is 

relatively 

constant 
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Cutter Stock 


Straight Run Fuel 


Marine Diesei 


15,000 


30,000 


50,000 


The trading volumes for these commodities were determine' 
OTC trading market. For all the commodities for which vt^eek 
volumes are determined based on internal requireni 
included in daily risk reports. 

b. if trade volume is not available 
demonstrate the market in eai 


Not applicable. Please j 
below, respectively^ 





^on gathered from the 
' authority, JPMC's trade 
anditions. Trade volumes are 


statistics can you provide that 
seek complementary authority? 


nd pricing information provided above and 


xe data for each commodity at issue published and if so, where? If 
available? 

; data is available on each commodity: 

Kcing is available weekly through a publication by Argus 
Cutt^^ocl^pricing is marked as a differential against No.2 Heating Oil Gulf Coast Water 
Bourn® end of day settlement prices published by Platts daily. All JPMC traders and 
middJ^ffice staff (including risk managers and controllers) have access to these Platts 
^ reports. 

Straight run fuel; Pricing is marked as a differential against No. 6, 5% Sulfur Fuel Oil - end of 
day settlement prices published by Platts daily. All JPMC traders and middle office staff 
(including risk managers and controllers) have access to these Platts pricing reports. 


3. What Information can you provide about the number of market makers who stand ready to buy 
and sell asphalt, cutter stock, straight run fuel and marine diesel each day at published bid and 
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offer quotations? 


There are approximateiv 25-50 market participants who actively trade on a daily basis in the 
markets for asphalt, cutter stock and straight run fuel and who stand ready to buy and sell each 
commodity each day. 


There are approximately 10-15 market participants who actively trade in the market for marine 
diesel and who stand ready to buy and sell each commodity each day. Active 2'Way 
traders include Morgan Stanley, Vitol, Glencore, Trafigura and Noble. 

4. How long would it take forJPMC to eliminate its supplies of asphalt, 
fuel given the trading limits that have been proposed? 


The table below sets forth the amount of time that would be nea 
product, without offering a significant discount to the market p 
these commodities, prices are sensitive to supply increasif 
imports could absorb excess supply. 

Product 
Asphalt 
Cutter Stock 
Straight Run Fuel 


eiiirra^e supplies of each 
!, howe^r, that for each of 
s and a reduction of 


(Approx.l 


20 days 
15 days 
25 days 



As demonstrated above, there i^l 
would limit its position ti 
It to eliminate its posi 


jCadin^iarket in each of these commodities, and JPMC 
We to the market. JPMC's trading limits would allow 
^ies in a short time frame even without offering a 
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JPMorgan Chase & Co. 


Kathleen A. Juhase 

Sr. Vice President & Associote General Counsel 
Legal and Compliance Department 


Federal Reserve Bank of New York 
33 Liberty Slreel 
New York, NY 10045 

Attention; Mr. Ivan Hurwitz 

Dear Mr. Hurwilz: 


As pail of the transaction in wl^ 
the RBS Sempra commodities busi; 
(“Henry Bath”). Henry Bath eng; 
certain other commodities fo^hir 
Reserve (the “Board”) has nd^ 
result, JPMC has held it^tcre^ 
with the provisions o|^^u!a^n 
expired on July !, 2(^L.JPM^subra? 
requesting an ad^ 
conversations wiifi^ 
requesiin^i^^Uge ye9 
30, 2015. 



Co. (“JPMC”) acquired 
enry Bath & Son Limited 
sfS^ge facilities for base metals and 
lOard of Governors of the Federal 
ctivity to be financial in nature. As a 
as a grandfathered activity in accordance 
^miissible initial grandfathering period 
d a letter to the Board on June 29, 2012 
ryear extension of such period. Based on subsequent 

t JPMC is submitting this revised extension request letter 
n of the grandfathering period, such period to end June 



^ts confidential treatment of the JPMC specific business information 
, as^'ell as of the fact that JPMC has made this request pursuant to the 
Ibrmalion Act, 5 U.S.C. 552 (b) (4) (the “Act”) and the legulations 
/the Board iheceunder. Information contained herein is not publicly 
I concerns proprietary' JPMC data. Disclosure could cause substantial injury 
tdAe competitive pusiUon of JPMC and its affiliates meeting the substantial competitive 
h tests set down injudicial interpretations of the Act. 


JPMorgan Chaste & Co. • 270 Park Avenue. JB* Floor, New York, NY 10017 

Telephone: 212 270 5907 • Facsimile: 212 270 2873 
iuhase_lothleen@{pnioigan com 


•V 90516983 
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We appreciate your attention to this grandfathering request and are available to 
answer any questions you have as you consider Ais request. Please direct questions 
relating to this request to Mark Lenezowski at (212) 648-0285 or Kathleen Juhase at 
(212)270-5907. 



2 


FRB-PSI-300359 



1873 


2010 CA QUARTERLY SUMMARY 
Global Commodities Group 
3rd Quarter 


LEVEL 1 

Investment Bank 

AMT 

Hurst, Pat 



LB/EL 2 

GCG 

AMTEHRECT 

Yormack, Ellen E. j 



QUARTER 

3 

STATUS 

Approved 




SUMMARY OF ACTIVITIES 


STAKEHOLDER (Key Stakeholders: Regular meetings with FO (Posoli, Eyies. Kelly, Clift, Dur^ 
MEETINGS vvilson, Xiuzhang, Sinclair), Business Managers (Gupta, Mitchel-lnness, Ste| 
Chawla, Ogura), CFO {Hines, Burke, Sunderman, Chakravarti). Technol^^ 
Stolte, Moss, Howie. Reeves), Operations (Ambrechl, Bell, Coignard, adp^r) 
:(Baines) to understand key business projeds and strategies to ch 

'conditions and manage PAL volatility, control issues, new businei 
implementations and changes. 


BCCs: Global Commodities, Commodity ExoUcs, Energy. Metal 
Commodities BCCs. 

[Key attendees include head of desk, head of operatio! 
compliance, legal, credit and market risk represer**'*" 



FO, business managers, 
Ims discussed include: 



- Redacted by th Permanent j 
Subcommittee ( n investigations 


RBS-Sempra Acquisitiorr; 

Acquisition of RBS-Sempra J'tffl^nesses (( 
investors Products and Eurppel®bwer ar>d 
’cleared OTC trades, phy^^metfl^jgnt trai 
pn Day 1. Post closu^pf in^Muisi 
auditing on the pro^K of th^^ggratl! 

■^^onneLchani 


trade novations. 


T end. on 7 October 2010 JPMorgan anriounced the acquisition of 
Power assets' portfolio. The transaction wvers gas and power related 
structur tolTO^greements. storage, transport and OTC and exchange trading positions. 

Th e^anl patecr?fe|clive^i^ of the acquisition is 1 December 2010, 

Trading; 

quarter. In response to changes in US regulations, it was announced that commodities prop] 
be stopped and the desk split up. The traders were put at risk and the head of desk Rayl 
rn^^to Asia to head up the Asia commodities business when Oral Dawe retires at the year 



il OiirMelals, Softs, Plastics, Coal, Concentrates, 

,) was completed on 1 July 2010, with futures and 
fand physical inventory migrated to JPM legal entities 
^continue to monitor and perform targetted continuous 
(eluding strategic operating model, system migrations, 
irough continuous auditing process. 


'orking Group Meetings: the following NBlAswere in the pipeline and/or approved during 


Global Physical LNG {Risk Rating: 1] - approved on 16 July 2010; 

China Wholly Foreign Owned Entity (WFOE) NBIA (Asia; Risk Rating; 2] • approved on 14 
September 2010; 

New York Gold Vault recommissioning NBIA [Asia. Risk Rating; 2] - approved on 31 August 
2010 . 

Singapore Gold Vault NBIA (Asia, Risk Rating; 2] - approved on 22 September 2010. 

NBiAs in pipeline: 

1 Electronic Market Making [Risk Rating: 2] - to offer precious metals, index products, crude oil 
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OTC look-alike swaps and new product fundion^ity over a variety of Electronic platforms and to 
enhance Exchange Traded Funds Arbifrage opportunities. Electronic Market Making is currently 
conducting a pilot of this initiative by bading spot gold; 

Grain Inventory Financing [A»a/Americas, Risk Rating; 2] - to provide an inventory finance 
solution for harvested wheat that is stored In independent third party storage facilities. The finahcej 
is to be provided via Repo transaction for a maximum tenor of 9 months; 

Trading Source (PLC) ETCs [EMEA, Risk Rating: 3} - to establsih JPM as an authorised 
partidpant for source ETCs. The NBIA has been completed and circulated for approval; 

GCG Thailand onshore commodities booking [Asia/EMEA, Risk Rating; 3| - to expand 
capability and customer base in Thailand, The business is proposing to leverage the Kapitali 
infrastructure which v/tl! allow onshore booking of commodity derivatives product^j^^gricuitul 
underlyers; 

Korea On-Shore Marketing (Asia, Risk Rating: 3] - to establish on-shore Sales 
activities of OTC commodities In Korea; 

Korea LME Brokerage [Asia, Risk Rating; 3] - new business in conn^ti 
h-RBSS/LME brokerage business info JPMSFE. 





Redacted By 

Permanent Subcommittee on Investigations 
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Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 
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NOTICE 


to the 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


Notice to the Board of Governors of the Fe< 
Pursuant to Section 4(k)())(B) ofT 
and 12 C.F.R. § 225.89 



Confidential Annexes 
List of Henry 
Policies and Pr 
Risk Controls 
Warehouse 
Cl; 

Ini 




^rn by JPMorgan Chase & Co. 
I^any Act of 1 956, as amended, 


Tab 


\ise Locations A 

B 

C 

cy Insurance Policy D 

ntiality Policy E 

Key Personnel F 


DC LAN0l;261899.l 
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CONFIDENTIAL TREATMENT REQUESTED 


JPMorgan Chase 
gives notice to the Board, pur: 
to continue to engage in ttie S 
traded on the London Mi 
as further described 
wholly owned su^ 
currently engagi 
Reflation ^^y/hT 
in limited non 
or diverts the m 
Chase* 
activity 






NOTICE 
to the 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE S 
(the “Boflrrf”) 

by 

JPMORGAN CHASE & C' 


Pursuant to Section 4(1 
Bank Holding Compa 
as amended (thej^/ft 
Section 225.89 of 


the ^‘Company) respectfully 
)(B) of the BHC Act, of its proposal 
ling storage for certain commodities that are 
’’) by operating LME-licensed warehouses, 
'IME Warehousing’'), through its indirect, 
Limited {"‘Henry Bath"). JPM Chase 
ivities in reliance on Section 225.85(a)(3) of 
a financial holding company to acquire a company engaged 
livities if the financial holding company conforms, terminates, 
ictivities within two years of the date of acquisition. JPM 
Warehousing is an activity that is complementary to a financial 
(k)(l)(B) of the BHC Act, does not pose a substantial risk to the 


less of depository institutions or the financial system generally, and 
produce^cnelSfe to the public that outweigh possible adverse effects. Accordingly, JPM 
Chase resBctfuily requests the Board’s approval under Section 225.89 of the Board’s 
egu)ati« Y to engage in LME Warehousing as an activity complementary to financial 


SCI:2427275,5 
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I. Background 

A. JPMorgan Chase & Co. 

JPM Chase is a financial holding company engaged primarily in banking, 
investment banking and asset management. Its lead subsidiary bank, JPMorgan CH 
Bank, N. A. (“JPAfCS”), is a national bank chartered by the Office of the 
the Currency (the “OCC’) that offers a wide range of retail and whorf^e hi 
services to its customers, both domestically and intemation^ 

JPMCB is one of the world’s leading derA^ives including 

commodity derivatives. JPMCB engages in options, forwards 

and structured transactions involving base ^^fereci^ffi^etals. efude oil and crude oil- 
based products, natural gas, agricultural^^ and commodity indices. 

In addition, subsidiary, J.P. Morgan Ventui-es 

Energy Corporation ('VPW. e engages as principal in commodity 



derivative transact!^ 
focus on energy-i 





^dity transactions, with a current principal. 
Chase currently has approximately 550 front 


|Jn commodities trading activities. 

^on from Sempra 

July 1, 2010, JPM Chase completed its acquisition of RBS Sempra 
^Commod^s’ global oil, global metals, global coal, European power and gas, and non- 
nssions assets. As a result of the acquisition, JPM Chase significantly increased 
e number of corporate clients to whom its commodities business provides services and 

further expanded the geographic reach of this business. In connection with this 
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transaction, JPM Chase recently received approval of the Board to engage in energy 
tolling and energy management activities as complementary to financial activities.* 

The global metals business acquired by JPM Chase from RBS Sempra 
Commodities included Henry Bath, a U.K. company that is one of the largest operat^^f 
LME-approved warehouses for the storage of metals traded on the LME. 1 BkaSIfelwid 
businesses acquired from RBS Sempra Commodities are being in^n^d into^pl 
Chase’s existing commodities business, and, as part of that Henry^ffl^Ms 

become a direct subsidiary of JPMVEC.^ 

C. The London Metal Exchange 

The LME is a commodities^^iange^^^ffers a range of futures and 
options contracts for non-ferrous and The LME provides a 

transparent forum for trading the exchange and, as a result, 

serves as the major price ^co^fe^mechaiBm for many of the commodities it lists. 
Because of the dept^^marlW^ui^OTK the LME, LME prices are recognized and 
relied upon by irlS^i^r^jjl^ughoi^ie world. 

^he LME acts as a market of “last resort” for the purchase and 
sale Producers and consumers of commodities listed on the 

Pxchail^cailUse the LME’s delivery option to sell excess stock in times of over-supply 
^nd as a sffirce of material in times of extreme shortage. However, only a very small 


See Letter to Kathryn V. McCulloch, Esq., dated June 30, 20 1 0. 

JPM Chase acquired RBS Sempra Commodities’ global oil, global metals, global coal, European 
power and gas, and non-U.S. emissions assets in reliant^ on Section 225.85(aX3) of Regulation Y, 
which allows a financial holding company to acquire a company engaged in limited nonfinancial 
activities if the financial holding company conforms, terminates, or divests the norfmancial 
activities within two years of the date of acquisition. Because Henry Bath was acquired as part of 
this transaction, JPM Chase currently holds Henry Bath in reliance on this exception. 
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percentage of trades on the LME result in physical delivery, as most organizations use the 
LME for hedging purposes. Nonetheless, the small percentage of trades that do result in 
delivery play a vital role in creating price convergence. The LME’s physical deli^ry 
mechanism al lows metal bought or sold at the underlying physical market price to I 
delivered to or from the LME metal contracts, thereby presenting an arbitr^ 
opportunity and an efficient mechanism in establishing price bef^^ the 

underlying physical metal price and the LME price. The LM^^^ j 
stock report of all metaks daily, showing opening stock, ^^^ipts in,^^^eries out, closing 
stock and cancelled stock (stock scheduled for previous 24-hour 

working day. These published stocks act a^^ferom^^^f supply and demand 
fundamentals, aiding the price discover^ 

The LME appro^^n^^^sel^j^^ork of warehouses and storage 
facilities around the worl^^'hrl^^re al! amoved delivery locations under LME futures 
contracts. Warehoii^JFbmp^^ strict criteria before they are approved for 

the handling of I^^n^rerrous nTetals or steel as a licensed LME warehouse, LME- 
approved are typically in areas of net consumption and serve as 

logistic’c^^^^^P®9^ip*^®nt of materials. The LME has a formal policy and 
^uidehn^oii^^selection of new delivery points. 

Every commodities contract traded on the LME is subiect to a number of 
^onoTtions imposed by the exchange, including the following. First, every contract traded 
M>n the LME must be with respect to metals approved by the LME and conform to a range 
of specifications as to quality, shape, and weight. Second, every contract that is not later 
offset by a corresponding opposite sale or purchase of an LME contract, for the same 
commodity for the same delivery date, is required to be settled by physical delivery on 

- 4 _ 
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the date specified in the contract. Finally, contracts must allow for satisfaction of the 
delivery obligation under the contract by transfer of an LME warehouse-issued “warrant” 
(an '‘‘LME Warranr). 

LME warehouses are critical to the functioning of the LME. When s 
commodity is deposited at an LME warehouse, the warehouse operator issi^^^ 

Warrant to the depositor. Each LME Warrant is issued through a^n^^ed c 
system when the LME warehouse sends instructions to issue^^jarrant. T^y^ME 
Warrant certifies the existence of the commodity that w^l^eposited^^e warehouse, 
including the location, tonnage, quality, shape, a^g^g^t. ai^kepreseiits title to the 
deposited commodity. When an LME Waj^f! is tramBbjred from one party to another, 
title to the commodity on deposit at the'^fl^ha^ that^siTed the warrant is transferred 
as well. 

LME regu^ionl^gyem ih^ication and operation of LME warehouses. 
Before a warehouse^P&tion'^^be the LME will consider whether the 

warehouse woul3^jri^^rea of consumption for the particular metal that would be 
stored at the w^WUnus^^^ whether the location is, or is reasonably capable of 
becomilll^TiSffW^^ logisticaily sound trading hub for the passage of the metal on to 
Fbventul^pinl^af consumption. The LME also considers whether the location is in a 
noliticall^nd economically stable environment, whether the jurisdiction satisfies the 
JLM^Tfisca! (bonded storage), legal and regulatory requirements, and whether the 


warehouse might be in a jurisdiction prone to corruption.^ 


See London Meta! Exchange, LME Policy and Guidelines Regarding the Approval of Good 
Delivery Points (Sept, 2, 2009). 
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Each LME warehouse must enter into an agreement with the LME that 
subjects it to rules regarding warehousing practices, reporting requirements, and 


monitoring, and each LME warehouse is subject to disciplinary actions by the LME in 


the even! of a breach of its obligations. An LME warehouse is permitted to accept 


deposit only metals meeting the LME’s approved specifications and that hal 




inspected by the LME-approved warehouse for compliance with ^ilfe^ight,w^sure, 
and quality standards. Furthermore, LME warehouses also ^»^^ired to^^^*tock 
levels as well as the results of periodic inspections of wd^^use stoi^and weighing 


equipment. LME warehouses are subject to anni^ 


ctipr^i LME officials and 


audits of stocks and systems to ensure prOD|^^areho!^^eeping practices. All LME 
warehouse companies are subject to a fi»Jp^raking^dit and review of operating and 
security systems, as well as an oj^u^S^^b^^ywependent accounting firm.'* These 
requirements are designed^ er^je that Lift warehouse companies operate efficiently 


and properly to suptyTthe nlfegt f 


ons of the LME. 


a 


Ll^wapTou.ses are required to report to the LME the level of stocks and 
stock moveniei^^ P-m. GMT each day. The reports must include all metal 

represei^^b^^wli©fcrrants. The LME publishes collected stock level data at 

the following day, and the data is made available publicly through 
1 quote vendors. The publication of data regarding stock levels of LME-listed 


ommodities serves as a measure of supply and demand for the commodities and the 

I . ' 

>articular local markets. 1 he LME prohibits LME warehouse companies and their 


employees from engaging in commodities trading activities and imposes confidentiality 


PricewaterhouseCoopers is the current independent auditor of Henry Bath for LME purposes. 
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obligations on the handling and preparation of stock level data and other price-sensitive 
information. 

The LME requires that LME warehouse companies maintain “firewalls” 
between the LME warehouse business and trading businesses of affiliated companie 
The LME monitors LME warehouse companies that have affiliates to ensu^ 
firewall policies are adequate to maintain the confidentiality of thi^i^ 
ensure that all market participants have equal access to inf^ levels 

and other price-sensitive information, LME warehouse ler strict 

confidentiality requirements to not disclose such Dt to the LME in 

accordance with its regulations. 

Major LME warehouse ad^icm to Henry Bath, include C. 

Steinweg-Handelsveem BV (“^^^ffwe^^^e^y^Pnational Trade Services LLC 
(“Afe/ro”), Pacorini Metal^f^lgacorim-J CWT Commodities (Metals) Pte Ltd 



(“CWT”), and North^iironeaWklarim 


vices Ltd (‘W£MS”). Historically, most 


warehouse opera^fc^watf^wned iTOependently from producers, consumers, and trading 
houses. More ri^uiy^j^ever, operators have been purchased by commodities traders 
and brol^t^^^®®6achs acquired Metro in February 2010, Trafigura, a commodities 

Q ii^^^EMS in March 2010, and Glencore International, a commodities trader, 
corini in September 2010. 

^ u, Henry Bath 

M As noted above, JPM Chase acquired Henry Bath as part of the RBS 

Sempra transaction. Henry Bath is a company registered in the United Kingdom that is 
approved and licensed by the LME to operate warehouses to store the following 
commodities traded on the LME: copper, aluminum, aluminum alloy, nickel, tin, lead, 
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zinc and steel billet. Henry Bath operates 80 LME warehouses across 17 locations 
worldwide, including in the United Kingdom, Europe, the Middle East, Asia, and the 
United States. 

Henry Bath does not own any warehouse facilities and does not contr 
any company that owns warehouse facilities. Ail Henry Bath warehouse f 
leased from third parties. Furthermore, at 1 3 of the 17 locations, 

directly engage in the day-to-day operation of its warehous^^pHtather. HeS^Pd^h enters 
into separate service agreements with third-party warehrf^^operato^^t perform the 
warehousing functions necessary for Henry Baih^te^^^t^^^gations to the LME and 
customers who store commodities at the w^PTOuses.^^ill cases, Henry Bath remains 
obligated to the LME to ensure that the^^^hM^s are^erated in accordance with LME 
regulations. By structuring its Henry Bath is able to keep its 

fixed costs relatively low j^iie^^ining fl^ibility to increase or reduce space as market 
demand for storage ^ 

.X^I^Dg^^ber^^OlO, the LME warehouses of Henry Bath held 
approximately tons of LME metals on LME Warrants worldwide, and in 

the of Henry Bath held approximately 3 12,000 metric tons of 

netats^^pM^^^yarrants, making it one of the largest LME metals warehousers in the 
^nited S^bs. Worldwide, Henry Bath warehouses held approximately 8% of all metals 
LME Warrants as of the same date. 


Specifically, one of Henry Bath’s three U.S. LME warehouse locations (Baltimore) is managed 
directly by Henry Bath, and three of Henry Bath’s thirteen non-U .S. LME warehouse locations 
(Liverpool, Rotterdam and Singapore) have warehouses directly managed by Henry Bath. 
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Henry Bath’s core business is the operation of LME Warehousing. In 
addition to its LME warehouses, Henry Bath operates a limited number of warehouses 
licensed by NYSE Liffe or FntercontinentalExchangc (‘7CE”), each a 

commodities exchange, for the storage of coffee and cocoa on exchange-traded bear 



warrants. In each case, Henry Bath issues warrants approved by the relevaj 
that may be delivered in satisfaction of a commodities contract 

Operating these warehouses serves the same ^l^onvergeH^fiifTction 
with respect to these commodities as does the operation^^s LME^feehouses. Of 
Henry Bath’s 40 warehouses that are licensed and cocoa by Liffe or 

ICE, 33 are also LME-licensed warehouse^^^LME^fe^d metals. As of December 31, 
2010, Henry Bath held approximately 2^^lj|^ric coffee and 31,000 metric 

tons of cocoa pursuant to Liffe o^^E^^^anT^yj^arehouses worldwide. Less than 
15% of Henry Bath’s ann^i gi^^evenue^n 2010 were derived from the storage of 
Liffe- or ICE-appro^^cofFeS|^co^^JBhd, by metric tons, such commodities accounted 
for only 7% oj' stored by Henry Bath worldwide as of December 

31,2010. 

bmary for operators of LME warehouses to provide storage for 
^omm^l^^s^^on warrant as an accommodation to customers, and Henry Bath does so 

; ^o a limit^extent. A warehouse customer may choose to deposit metals at a Henry Bath 
'\5r?R^se that are not subject to an LME Warrant at the lime they are deposited. The 
ustomer may later instruct Henry Bath to issue a warrant with respect to any such metals 
that conform to exchange requirements.^ 


Commodities stored at Henry Bath warehouses that are not subject to a warrant may or may not 
conform to exchange requirements. 


SCI:2‘^27275,S 
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All but two Henry Bath warehouses are licensed by the LME or another 
exchange. At those two remaining warehouses, Henry Bath provides warehousing only 
for metals not stored on warrant/ Storage of off-warrant metals is completely ancillary 
to LME Warehousing in that Henry Bath will store off-warrant metals only with th^ 
expectation that those metals will go on warrant. Henry Bath does not storj 
deliverable metal brands. 

As of December 3 1 , 201 0, Henry Bath heId^^^^[mate!y 
tons of metals not on wamanl at its warehouses worldwi^^Less tha^^o of Henry 
Bath’s annual gross revenues in 201 0 were deriv^^^feg^ie^^^e of metals not on 
warrant, and, by metric tons, such commodiflK accom^^for only 6% of the total 
commodities stored by Henry Bath worl^id^^of D^i^er 31, 2010. 

Henry Bath also^WmS^^m^^^^iber of incidental services 
customary to operating Lj^ ^^^ouses tAustomers who store commodities at its 
warehouses. Althoi^ri-leni^festh ^^^ot engage in transportation of commodities, 
Henry Bath wll,^^j^e^^^est o^^ustomer, assist the customer in arranging logistical 
or transportatiol^^^vii^^^om third-party companies with respect to commodities stored 
at its These ancillary services are provided solely to Henry Bath 

jiers in connection with commodities delivered to or from Henry Bath 


The two Henry Bath warehouses that are not licensed by the LME were opened in Shanghai in 
anticipation of being licensed. These warehouses were not licensed because of a policy decision 
taken by Chinese regulatory authorities to not permit exchange-approved warehouses to be 
established in China by non-Chinese exchanges. Nonetheless, these two warehouses store only 
LME-registered brands of copper and other LME-registered metals and very small amounts of 
non-LM E brands of such metals. Depending on market conditions, metals stored at these 
warehouses may eventually be shipped to LME-licensed Henry Bath warehouse locations in South 
Korea and Singapore for storage on warrant 
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warehouses and support Henry Bath’s core business of LME Warehousing. Revenues 
from ancillary shipping-related services constitute less than 5% of Henry Bath’s annual 
gross revenues. 

As of December 3 1, 2010, Henry Bath employed a total of 64 perma- 
and 43 temporary employees worldwide. A list of Henry Bath’s current LMH^^™^se 
locations, the types of commodities stored at each location, and i^n^^n aMp the 
lease arrangements and whether each warehouse is operated j^^^y-to-da^asmby 
Henry Bath employees or a third-party warehouse operdft^s inclucB^s Confidential 
Annex A to this notice. 

Henry Bath will continue to^^initor T^fcmrket for LME Warehousing, 
and .IPM Chase anticipates that establisS^ry^dditi^aiLME warehouse locations 
will be considered based on maj^ coif^jj^n^^^y Bath will continue its practice of 
leasing the space for its v^^eh^^soperati^ and hiring third parties with expertise in 
warehousing to t th^W-to^^^neration of its LME warehouses. JPM Chase 

will continue to separate company with its own dedicated 

management separately managed and operated from JPM Chase and its 

other ^l^^eover, JPM Chase will continue to operate Henry Bath in 

^he regulations of the LME, including in particular the relevant LME 
jfirewall r^ulations and guidelines. 


For example, Henry Bath will arrange for the transfer of goods from a vessel at the discharge port 
to the Henry Bath warehouse, trucking or railing of goods from the warehouse to a destination 
specified by the warehouse client, and, in some cases, the shipment of goods by sea container from 
a Henry Bath warehouse through to a final destination. In all instances, the actual shipping of 
goods is accomplished by a third party under contract between the customer and the transportation 
company or under subcontract between Henry Bath and the transportation company. 
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II. 


Discussion 
A. 


Identify and define the proposed complementary activity, specifically 
describing what the activity would involve and how the activity would 
be conducted. (Section 225.89(a)(1)) 

JPM Chase proposes to engage, through its indirect subsidiary, Hem^ 
Bath, in LME Warehousing. As discussed more fully in Part I, LME Ware^ 
operation of warehouses approved and licensed by the LME for the i 
traded commodities. The operation of LME warehouses en(^ 


essential activities: 


The LME warehouse com; 
cojrunodities for deposi^at 
such period of time a^^^omnY 
warehouse. 




a.ts of LME-traded 
pd charges rents for 
I lot remains on deposit at the 


ded cij^^odities for deposit, the LME 

\i Warrants certifying the existence 
:on!lfo’djty lot and representing title to the 


deW^d, t^^«E warehouse company makes the LME-traded 
comjnoo^^n ^^sit at its warehouse available for delivery at the 
fiouse^the owner of the LME Warrant representing the 
mmodity. 


Jf^^OiS^roposes to engage in the following activities ancillary to 
^ME Wa^ousing: 

Operating warehouses licensed by Liffe and ICE for storage of 
cocoa and coffee on warrant; 

Providing limited storage for metais not on warrant in anticipation 
of those commodities becoming on warrant; and 

Assisting customers in arranging transportation and logistical 
services provided by third parties. 

The LME Warehousing business of Henry Bath is further described in 

Part I.D of this notice. 
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B. Identify the financial activity for which the proposed activity would be 
complementary and provide detailed information sufficient to support 
a finding that the proposed activity should be considered 
complementary to the identified financial activity. (Section 

225.89(a)(2)) 

1. Description of the Existing Business 
JPM Chase proposes to engage in LME Warehousing as a c3 
its current trading activities in commodity derivatives contracts base^l^nontl 
assets (the ''^'Existmg Business^)? JPM Chase is active in deriv^ 

for a wide range of commodities and currently engages, A^ugh its^fcjsidiaries JPMCB 
and JPMVEC, in the financial activities of derivatives contracts 

based on nonfinancial assets. 

Through JPMCB, JPM in c^omer-driven commodity- 

related transactions, including ca^^ffl^id^!%at]i^^^sactions in base metals, 
precious metals, energy, and «lfc|in agricuMra! and soft commodities and physically 
settled derivative trao^tiQrM|vol^b|pBcing title to and physical delivery of 
commodities in t^ftge ex^feure arising from other permissible banking activities 
(energy, base metals). JPM Chase also engages through JPMVEC 

and commodity derivative transactions that settle via cash settlement 

CTr in transfer, consistent with Section 225.28(b)(8)(ii)(B) of 

LRegulatio^ 

Of JPM Chase’s financially settled and physically settled commodities 
^^ansactions in base metals, 95% of such transactions have underliers that are traded on 
‘ the LME. The efficient operation of the LME and the price discovery function supported 


The Existing Business conforms to the requirements of Section 225.28(b)(8)(ii)(B) of the Board’s 
Regulation Y. 
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by LME warehouses are critical to JPM Chase’s commodities business, including both its 
financially and physically settled commodities businesses. Furthermore, 75% of JPM 
Chase’s commodities transactions in base metals, both financially and physically settled, 
are executed on the LME. Of such transactions executed on the LME, all are in 
commodities of the type stored at Henry Bath LME warehouses. 

Similarly, all of JPM Chase’s transactions in coffe^ 
underliers that are traded on Liffe or ICE. The efficient op^ 

the price discovery function supported by warehouses by tll^^xchanges are 

critical to JPM Chase’s commodities business. F^j||«^reJ^90% of JPM Chase’s 

commodities transactions in coffee and coc|^^re exe«|d on either Liffe or ICE. Of 

such transactions executed on these excHfcce^nl are ia commodities of the type stored 

at Henry Bath LME warehouse^^^^^^^^^^^^ 

2. Co j^le^iWarv Natjb of LME Warehousing 

)^E^^^ousing qualifies as "complementary” under the 
of Section 4(k)(l)(B) of the BHC Act and the 
eleWnt legislative history. 

I^Leach-Bliley Act (the "GL5 Ac^f^ amended the BHC Act to 
^nissible activities in which bank holding companies may engage, 
npanies that elect to be treated as financial holding companies may 
P activities that are financial in nature, (ii) activities that are incidental to a 
factivity, and (iii) activities that are “complementary to a financial activity and 
o not pose a substantial risk to the safety or soundness of depository institutions or the 

tinancial system generally.”’* 





Gramm-Leach-Bliley Act, 99 Pub. L. No. 106-102, 1 13 Stat. 1338 (Nov. 12, 1999), 

'• 12U.S,C. § I843(k)(l>. 
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The plain meaning of Section 4(k)(l)(B) supports a broad construction of 
the clause and a finding that LME Warehousing qualifies as complementary to JPM 
Chase’s financial activities. The eidjective “complementary,” as defined in the Concise 
Oxford English Dictionary, means “combining in such a way as to form a complete 
whole or to enhance each otherT^^ Therefore, in order for one activity to 
complementary to another under the plain meaning of Section 4(l^l^bL it iswRicient 
that the activities “enhance each other.” As demonstrated bdjdlSyi Part II. this 
notice, LME Warehousing supports the price delivery fi^^ons of tl^LME and the 
proper functioning of the market for contracts commodities. 

Therefore, under the plain meaning of Sec^Br4(k)(I^fc^LME Warehousing is 
complementary to a financial activity. ^ 

The legislative Section 4(k)(l)(B) further 

demonstrates that the clai^ sn™y be conmed broadly. The GLB Act permitted 
financial holding cqj|^nies ramiga^M^ broad range of new activities, both financial 
and nonfinancial^t'^^assin^fee GLB Act, Congress recognized that this 
represented a “^?ft|ific^^pansion” from previous standards,’'* and Congress included 
Sectior^ ^^®|®ifically to provide additional flexibility in the bill’s list of 



SC[:2427275.5 


Concise Oxford English Dictionary 292 (Catherine Sloanes & Angus Stevenson eds., 1 Ith 
ed. 2004) (emphasis added). 

5ee!2U.S,C. § i843(kXi}. 

H.R. Rep. No. 106-434, at 153, as reprinted in 1999 U.S.C.C.A.N. at 248. 
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permissible activities of financial holding companies. Even members of Congress who 
opposed the inclusion of this provision in the GLB Act recognized its breadth.'^ 


Not only is Section 4(k)(l)(B) broad and flexible, but it was a carefully 


considered compromise through which Congress intended to permit financial holdi^ 


companies to engage in limited commercial activities. Testimony that Conjfc^ 




regarding Section 4(k)(l)(B) recognized the importance of granti^OT«^niel|Ke ability 
to utilize their resources in a manner benefiting their financiapl^^ucts.'^ 


recognized that some of these services would be commoH^ activiti^^ LME 


Warehousing is an example of a commercial actia 


Dla^^critical role in ensuring 


the viability of a market for financial prodi^^and and is the type of activity that 


Section 4(k)(l)(B) was intended to penr 
Finally, in passij^^SS 


,ress placed few limitations on the 


breadth of Section 4(k)(l l^).^^gress pAosefiilly chose the flexible language of 
Section 4(k)(l)(B)'^^^ prescribe the specific type of enhancement 


O 


During^fc^ Co^ittee hearings on the bill, Chairman Leach expressed his support ofthe 
“flexible h^^ge^lCection 4(kXl)(B) and referred to the clause’s inclusion in the bill as a 
Financial Services Modernisation Act of 1 999: Hearings Before the 
Financial Services, U.S. House of Representatives, 106th Cong. 17 (1999) 
^he^^fter House Hearings]. 

Rct^o. 106-44, at 75 (1999) (additional views of Senators Sarbanes, Dodd, Kerry, 
JoRon, Reed, Schumer, Bayh, and Edwards). These Senators stated that as compared to 
inMentat activities, "the reported bill goes even fuilher by authorizing holding companies to 
^4gage in activities that are complementary,” and noted such activities would likely be 
Commercial in nature. 

House Hearings, supra note 15, at 3 1 9 (statement of Roy J. Zuckerberg, Chairman, Securities 
Industry Association). 

For instance. Representative Merrill Cook, member ofthe Committee, stated that H.R.IO “giv(esl 
the Fed the authority to pennit commercial activity that is either incidental or complementary to 
banking.” Id. at 132. 

See id. at 1 7, 24. 
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required to make two activities compiementary to each other. Moreover, Congress did 
not limit the types of activities that may be found to be complementary to financial 
activities nor did it restrict the scope of permissible financial activities that a proposed 
activity may enhance and thus be found complementary to. Consistent with these 
principles, the Board has recognized in its orders approving activities as coi^lSl 
that the only statutory limitation on the complementary authority^^^jltion ^JSfety 
and soundness considerations) is that the proposed activity ^^^^Igment a 
activity Thus, as demonstrated by the plain meaning Auction 4T%L)(B) and the 
relevant legislative history, the clause is purpo.sct^gfcai^^ad an^^s discussed below in 
Section n.B.2.c, LME Warehousing shoul^wl withi^^fi reach. 

b. Board prW^kn^fther (kmonstrates the breadth of 

Secti^^^i^K) and^pports a determination that LME 
W0^o^l^^^l^^ementary to the commodity 
^^ivativesamvifiW of JPM Chase. 

The Boarcfl^dShked^^on 4(k)(l)(B) in similarly broad terms. In 

describing the coi^fcme!jj|Lry Sl^^rity in a request for public comment, the Board stated 

that a complAgnt^^feivity “must in some way complement or enhance a financial 

activifaifcAc.-stateiM^er^iftv. “there must be a relationship or connection between the 

/ activity and a financial activity.”^' Similarly, in the Board’s orders 

^ finding al^viti^complementary to a financial activity, the Board stated that a proposed 

only be “meaningfully connected to a financial activity such that it 

° See Citigroup Inc., 89 Fed. Res. Bull. 508, 509 (2003) [hereinafter Citigroup Order] (“The only 
iimitalions on this complementary authority are that, in addition to finding a connection between 
the nonfinanciai activity and a financial activity conducted by the FHC, the Board must determine 
that the nonfinanciai activity does not pose unacceptable risks to the safety and soundness of the 
FHC, its subsidiary depository institutions, or the U.S. financial system.”). 


65 Fed, Reg. 80,384, 80,385 (Dec. 21, 2000) (notice of proposed rule). 
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complements the financial activity.” The Board has recognized that the purpose of 
Section 4(k)(l)(B) is to permit financial holding companies to engage in activities that 
are commercial in nature.^^ Moreover, the Board has stated that a broad range of 
relationships or connections between a proposed activity and a financial activity 
support a determination that the proposed activity is complementary.^*’ Su^ 
determination will depend on "the nature of the activity and the The 

many types of connections that may exist between the proDoj^^tivitv an Shancial 
activity 

In applying Section 4(k)(l)(B), thi 
fall within the clause, including physical 








^ a range of activities to 
disease management and 


mail-order pharmacy services,^' energy l^^m^JTent slices, and energy toiling.^^ 


Ciligroup Order, supra n(^^0, at 509; t^Fed. Reg. 68,493, 68,497 (Dec. 9, 2003) (final 

rule) (stating that the purpol^^ Section 4® 1)(B) is to provide a “mechanism to allow an FHC 
to engage in a Hmitecf^^ee^^ntuiif^^ctivities if the proposed commercial activities would 
meaningfully cora^etn^^^^ennl^^jj^Pnanciai activities of the FHC”). 


j^ligroiip'vn^r, supra note 20, at 508; UBS AC, 90 Fed. Res. Bull. 215 (2004); Barclays 
1^, 90 Fed, Res. Bull. 51 1 (2004) (hereinafter Barclays Order]; JP Morgan Chase & Co., 
Bull. C57 (2005) [hereinafter A^orgon Order]; Deutsche Bank AC, 92 Fed. Res, 
CS^005); Socieie Cenerale, 92 Fed. Res. Bull. Cl 13 (2006). 

SiM^Vdlooint. Inc., 93 Fed. Res. Bull. C133 (2007) [hereinafter Wellpoinl Order]. The FDIC 
^ed the Board for a determination of whether the proposed activities were permissible 
^nonbanking activities for a financial holding company. 

See Forfis S.A./N. V., 94 Fed, Res. Bull. C20 (2008), “Energy management services” include 
acting as a financial intennediary for power plant owners and advising the owners in developing 
risk management plans. The Board concluded these activities complement the financial activities 
of commodity derivatives activities and derivatives advisory activities. 

See Royal Bank of Scotland Group, Pic, 94 Fed. Res. Bull. C60 (2008) [hereinafter RBS Order]: 
Under an energy tolling agreement, the financial holding company, as the toller, pays a power 
plant owner a fixed payment in exchange for the right to buy all or part of the plant’s output. 
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The Board’s broad application of Section 4(k)(l)(B) is evidenced by the Board’s 
determination that it is permissible for a financial holding company to provide 
information on treatment options to insurance plan members, coordinate a member’s 
access to health services, provide health screenings, operate a toll-free “Nurse Line’' 
respond to questions about conditions or injuries, help plan members devei^ 
personalized health plans, and fill prescriptions.^® As is evident o^piivities 

that the Board has determined to be complementary to fmangjP^j^ivities, a^[^e{fas the 
variety of factors that have supported its determinations^g^ Board l1%£onstrued Section 
4(k)(l)(B) consistently with the broad meaning tl^gj^^de^bem its plain meaning and 
the relevant legislative history. 

c. LME Wai^&^suS^omp^nents JPM Chase ‘s trading of 
nonJhm^ial^Kmodj^^contracts by ensuring an 
function for the commodities 

JPM Chas^^dirn^^j^t Warehousing is “complementary” to a 
financial activity j^r ^tion^^^!^) of the BHC Act because there is a meaningful 
connection b^i^eeil^Hmnanciai activity of trading nonfinancial commodities contracts 
on ba a—aalals an^fcther^^E-traded commodities and the complementary activity of 
^ilft|using. As discussed above, JPM Chase regularly enters into customer- 
I driven, fi^ici^y settled commodity derivative transactions in base metals that are 
dedja^ne LME, including copper, aluminum, aluminum alloy, nickel, tin, lead, zinc 
nd steel billet. Those transactions are often, if not always, priced by reference to LME 
prices on the commodity in question. Even though few LME transactions are physically 
settled, every LME contract must be capable of physical settlement and LME contracts 


See Wellpoint Order, supra note 27, at C133. 
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must allow for satisfaction of the delivery obligation by transfer of an LME Warrant. In 
fact, some LME transactions do settle physically. The fact that all LME transactions are 
capable of physical settlement through delivery of an LME Warrant is critical to ensuring 
that the price of an LME contract on its delivery date correlates to actual spot marke 
prices for the relevant commodity. In order for contracts to be capable c 
settlement, there must be a ready supply of the commodity in stora 
available for delivery. The LME’s network of warehouses e^p^^that iheT^^^aWequate 
storage capacity for that purpose. By providing LME Bath helps 

ensure the supply of that capacity and, therefore. l^^ ioning of the market for 

contracts based on LME-traded commoditia^'OperaT^^f Liffe- and ICE-licensed 
warehouses similarly complements iPM^j^^jl^radin^oi nonfmancial commodities 
contracts by ensuring a price commodities markets. 

Furthermpi^rm^^f JPM^tase’s customers that enter into financially 
settled derivatives ty^RactioI^^l^ihl^^hase in base metals traded on the LME also 
have physical col^^>d^l5 tradin^equirements. These customers may enter into 
physically settl^l^rn^^^ties transactions with either JPM Chase or other commodities 
trading with financially settled derivatives transactions. In order to 

j^te array of commodities-related services to these customers, and in 
^onnecti^with its financially settled derivatives activities, customers may require access 
0 w^nousing of physically settled commodities. By operating LME warehouses, JPM 
base can help ensure that its customers (and others) have access to warehouses for 
storage when they engage in LME transactions as part of their commodities trading and 
hedging activities. As of December 31, 2010, approximately 75% of the commodities 
currently stored at Henry Bath warehouses were commodities owned by JPM Chase or 
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clients of JPM Chase.^' All coirnnodities owned by JPM Chase and stored at Henry Bath 
warehouses are held by JPMCB to hedge customer-driven transactions. 

C. Describe the scope and relative size of the proposed activity, a 
measured by the percentage of tbe projected financial holding^ 
company revenues expected to be derived from and assets associ^ 
with conducting the activity. (Section 225.89(a)(3)) 

Henry Bath generated approximately million in aptre^ 

LME Warehousing in 2010. It estimates that revenues from th§^ 

approximately ^^million in 201 1. These revenues are e< nstitul 

approximately ^|of the overall net revenues of JPM Chal^Globai "^^mmodity Group 

in 2011, and less than ^Jof the consolidated in 2011. In 

general, revenues &om this business arej^cte^ be^^^l relative to JPM Chase’s 

consolidated revenues and relative taJhe ^dity Group’s revenues. 

Discuss the r hat coi^^tii^^he activity may reasonably be 
the safA and soundness of the subsidiary 

^ financial holding company and to the 





(Section 22S.89(a)(4)) 

ialed with LME Warehousing are broadly similar to 
risks that JPM’^gse^^^y manages in its business. JPM Chase has operated gold 
vaults'^B^W^^»risks of operating a gold vault and the risks of operating an LME 
ibstantially the same and include theft and security risks; health, safety 
envi^mental risks; regulatory risks; risks related to third-party operators; 
nal risks; and information systems and technology risks. Therefore, the 
peration of LME warehouses does not present different risks to the safety and soundness 
of JPM Chase’s depository institution subsidiaries, JPM Chase or the financial system 


Consistent with LME rules, Henry Bath does not provide JPM Chase or its clients with greater 
access to LME warehouse storage capacity or better terms than it provides to other parties. 
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generally than the financial activities in which JPM Chase engages outside of Henry 
Bath. 

Henry Bath has in place policies and procedures designed to ensure that it 
operates each of its LME warehouses in such a manner so as to mitigate the risks 
presented by this activity and to ensure that it operates each warehouse in cij 
with laws and LME regulations. For a list of the policies and pro^d^^^currdl 
maintained by Henry Bath to mitigate these risks, see Confi^^kt Annex J^^hW notice, 
and for a matrix of categories of risks presented by LM^^^rehousl^^nd ways in 
which Henry Bath mitigates these risks in additir ^flla^alLgP^ i^s and procedures, see 
Confidential Annex C. 

In addition to maintaining^ ^^^e-desgfil?ed policies and procedures to 

address the risks of its operatioD^fer^^ligtl^^l^^intains comprehensive 

warehousekeeper liabiiity^su^Lc coveriiH each of its warehouse locations worldwide. 

For a copy of Henr^J^h’s c^J^t^^^ousekeepers liability insurance policy, see 

Confidential notice 

e potential adverse effects, including potential conflicts of 
1 ^, (ll^rcased or unfair competition, or other risks, that 
ng the activity could raise, and explain the measures the 
financial holding company proposes to take to address those potential 
’ects. (Section 225.89(n)(5)) 



The potential adverse effects associated with the LME Warehousing 
5 minimal and can be mitigated by JPM Chase’s existing control and risk 
anagement infrastructure. 

Competition. The proposal should have no adverse effect on competition 
because JPM Chase did not engage in LME Warehousing prior to the acquisition of 
Henry Bath. Although JPM Chase operates gold vaults, such business is not in 
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competition with LME Warehousing because the LME does not list contracts on precious 
metals. The entry by JPM Chase in this new line of business thus will not have an 
adverse effect on competition. 

Conflicts of Interest. Like all LME warehouses, Henry Bath is subje 
strict regulations imposed by the LME and designed to ensure that conflict^^^ 
not arise where LME warehouse companies are affiliated with coiapalS^ engat 
commodities trading activities. LME warehouse companic^^Sttaquired td ^e r^Te as 
separate companies with independent management and ^^^ubject t^^^ct confidentiality 
niles regarding price-sensitive information, inc hn^teTs^^rm lRai related to stock levels 
and flows of commodities in or out of the wgj^ouse^^^^ure to comply with the 
confidentiality rules can be taken up by'^^L^Hruiscij^inary Committee and can lead to 
delisting. Moreover, LME regiyjP'ons warehouse companies treat ail 

customers wanting to dep^it c^^^joditiesfl., or remove commodities from, an LME 
warehouse fairly, in^pTe ordUl^d common level of service to avoid the 
appearance of anTlCE impose similar regulations with respect to Liffe- 

and ICE-licei^^arc^^cs. JPM Chase has adopted a Chinese Wall and 
ConfidcW^aTH^^WliRir Henry Bath that governs interactions between JPM Chase 
^mplo3^^ailf^enry Batli employees. A copy of this policy is included as Confidential 
Annex £.^ 

Describe the potential benefits to the public, such as greater 
convenience, increased competition, or gains in efficiency, that the 
proposal reasonably can be expected to produce. (Section 

22S.89(ii)(6}) 

The Complementary Activities should provide benefits to the public by 
helping to ensure that there is adequate storage capacity for LME commodities as well as 
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Other exchange-traded commodities. Adequate storage capacity is criticai to an 


exchange’s price discovery function, as discussed above, and ensuring that this price 
discovery function continues to operate efficiently will benefit the public by providing an 


efficient and accurate mechanism for market participants to price commodities trad« 


the exchange. This function is critical to both the commodities trading mar®^ 
producers and consumers of commodities. ^ ^ 


As a participant in the metals derivatives ma^ 




particular interest in ensuring an adequate supply of LK''?»’arehousS^^acity. By 


operating Hem 7 Bath, JPM Chase can help ensui^ 


^ficient availability of 


LME warehouse space. An adequate suppb^f LME^^^ehouse space will benefit JPM 


Chase and the public by supporting the^^^ 
providing space for the public 


j^overy ^iKtion of the LME and by 
^to^ver, the presence of JPM Chase in 


a 


the market will increase c^ipei®^ betwcB LME warehouses and thereby ensure better 
pricing for all mark^prticipfe^ 

G. information about the financial and managerial resources 

tnUgancial holding company and any other information requested 
B^tfd. (Section 225.89(a)(7)) 

key personnel of Henry Bath involved in the LME 

^warenl^yn^^d a description of their background is included in this submission as 

^onjldenml Annex F. Information about the financial and managerial resources of JPM 


can be found in its 2010 Annual Report, filed with the Securities and Exchange 


Commission (the '’’SEC) and available through the SEC’s website. 


III. Conclusion 


For the reasons set forth above, JPM Chase believes that the manner in 
which it would conduct LME Warehousing is fiiUy consistent with the standards of 


FRB-PSI-301005 



1902 


CONFIDENTIAL TREATMENT REQUESTED 

Section 4(k)(l)(B) of the BHC Act for a complementary activity and would not pose a 
risk to the safety and soundness of any depository institutions or the financial system in 
general. Therefore, the Company respectfully requests that the Board exercise its 
discretionary authority to authorize JPM Chase to engage in LME Warehousing as 
complementary activity to its commodities derivatives activities based 


commodities. 


G 


O 






ed on nc^lnll*|^. 
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NElNnV BRTH 


Chinese Walls 

Managing the relationmp and cMmcmications with the trading 
^onl^ny comections. 





lenry Bath operations. 


aei^c Robinson - Group Regulatory and Risk Manager 

► 

January 2011 

Gra^ 1 am Hawkins - Group General Manager 
Paul Wynne - Group General Manager 

28 February 2011 
28 February 2012 
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Purpose and background 


The relationship between JP Morgan and the Henry Batir Group (“the Group") needs to be carefully 
managed to ensure compliance with London Metal Exchange’s (“LME") / Financial Services Authority 
{“FSA") rules regarding warehouse company relatbnships with h'ading companies. 

These rules exist to maintain a fair and competitive martcet w^in the exchange. 

The LME is spedhcally concerried with the sharing of information between the Group and the 
trading company. This could include; 

• Total or third party stO'Ck levels; 

• Customer information; 

• Commercial relationships between customers and the Group; and 

• Stock movements. 

It is not practical or appropriate for Group management to be entirely 
senior management team given our organisational structure. 


it is therefore likely that Group staff will meet and v 
of these meetings, sharing of infonnation arxJ relatia 

Whilst this policy is based on LME requirement^ 
similar requirements. 


Policy governance 

Each of the Regional Gene^ 
compliance of this polic^m 
and Risk Manager, < 




versa, it is the management 
is poiiS^^designed to address. 

chang^pr authorities may enforce 


Responsible for the implementation and 
^p General Managers and the Group Regulatory 


subject to internal or external audit. 

[P subsidiaries and Joint Venture arrangements without exception. 
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LME requirements 


The Chinese Waiis policy is designed to address the obligations of the Group under clause 1.5.2 of the 
Warehouse Agreement; 

A Warehouse may not deal dimctly or indiractly in Conbacts, and shall observe such other requirements 
contained in any Exchange notice relating to the separation of Warehouses from Members and the 
maintenance of confidentiality in respect of price sensitive and customer confidential information. 

The Group must ensure that: 

• There is no materia! interest in any profits arising from trading activity by the p^nt coi 

• Stock data is kept confidenfiai from the parent company and its trading tej^ (r^ 
the possibility that stocks may or may not originate from these teams]^ 

• No customer and/or commerdaliy confidential information should 4 
teams. 

The above infomiation. should it be shared, could potentially b ejjsed to ir 
upon the effectiveness of the exchan9e(s} and markets. 
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Group Process - The Chinese Walls Policy 

Meetings with JP Morgan 

This policy is not intended to prevent any meetings bang held witti any of Ihe JP Morgan {“JPM") group 
of companies. These are essential for the success of the wider JPM / Henry Bath Group. 

Whenever any meeting or visit is planned with JPM, particulars of the meeting / visit need to be 
documented; 

• Date; 

• Who met; 

• Purpose of meeting; and 

• Location of meeting {i.e. HB office, JPM office, other location). 

These details must be logged iri the Chinese Walls declarations spreadsl 
distributed by the Group Regulatory and Risk Manager each qi 


Approvals 

Meetings and visits between Group and JPM staff, 
the meeting / visit. The following prindples apply 

« All visits to Group offices or 
pre-authorisation from JPM; 
and Risk Manager and^oi 


Ail visits to JPM of^s 
Risk Managerj^tiie Group 






authorised in advance of 


■ntracfors on their behalf) require 
and then the Group Regulatory 


pre-authorisation from the Group Regulatory and 
lagers. 


Ail visits by u^j-St afliy avenls hosted / supported / sponsored by the Group require pre- 
author!®^ fi^^yi’s EMEA GCG Compliance Officer and then the Group Regulatory and 
Risk Mana ffi^ nd General Managers. 

iff to events hosted / supported / sponsored by pre-authorisation from the 
iegulatc.-^nd Risk Manager and the Group General Managers, 


qraeme.robinson@henrybath.com 

Daul.wvnne@henrvbath.com 

araham.hawkins@henrvbath.com 

chris-savaQe@iDmchase.com 


Approvals Wntact details 
Croup Re^ptoryand Risk Manager 
^roup General Managers 

JPM’s EMEA GCG Compliance 
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Group staff attending JPM site/event 

1. Obtain pre-approval from the Group Regulatory and Rl^ Manager through email to 
qraeme.robinson@henrvbath.cQm (induding details as listed above) 

2. The Group Regulatory and Risk Manager will pre-approve and gain final approval from the 
Group General Managers 

If the request is made by the Group General Managers, the Group Regulatory and Risk 
Manager viflll be the final approver. For all other staff, the Group General Managers wiy 
secondary approval. 

The Group Genera! Managers will cc ail approvals to the DL HB ChineseWali^mail 
distribution list. 

The Group Regulatory and Risk Manager vwll list the meeting/visit 
spreadsheet 

Document all commercial meetings using an agenda or 
JPM staff I contractors attending HB site/event 



1. JPM staff fcontractonnusl obtain pre-approval f rof i JP 
and provide confirmation of this to HB party b^^^isiled 

The HB host should contact the Group Ri 
gain final approval from the Group General' 

If the request is made by the 
Manager will be the final api 
secondary approval. 

The Group General 
distribution 


ipfiance Officer 


;r who will pre-approve and 


Group Regulatory and Risk 
Group Genera! Managers svii! have a 


als to the DL HB ChineseWatls email 


Ibger will list the meeting/visit/event in the Chinese Wails 

il meetings using an agenda or minutes, as deemed appropriate, 
discussions 

must not be discussed under any circumstances: 

► 

To^or third party stock levels (i.e. you are able to discuss an individual customer's stock 
le^p with them as this is relevant to their business, you are prevented from discussing any 
mer stock levels); 

Commodity detailed stock movements (deliveries in and out - planned and actual); 

Customer ownership / transactions; or 
Customer details. 


This indudes communications via meetings in person, report, telephone, fax or email. 
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This also includes information tirat you take to their site or other meeting location. Care must be taken 
to ensure that there is no opporlunity for this information to be shared with, or accessed by, them. 
Electronic information 

The Group has strong information access security controls to ensure that no members of the JPM 
trading teams are able to access our systems and networks. Additional care needs to be taken when 
you communicate with these teams via email - please take extra care over email content and 
recipient email addresses. 

if you believe that you have accidentally sent an email to somebody to the wrong recipi 

• Attempt to recall the email immediately v^hin Outlook; and 

• Advise Graeme Robinson and/or Paul Wynne/Graham Hawkins if 

Access to Premises 
Locations 

The Group office locations are deliberately not co-located with 
Liverpool, UK, with each subsidiary company located ar^^ropriai 
locations. 

Access to ofHces / warehouses 

It is commonplace that JPM staff, or o 
warehouses. 


JP Morgan visitors 




Nsit the Group offices and 


seek approval from JPM’s EMEA GC6 


house sites must be authorised per the aforementioned process. 


e that you apply the principles of this policy, induding: 

j^ing any of the classified information detailed earlier (i.e. stock levels, movements, 
fend customer contracts etc.); 

;aining a dear desk policy; 

i whilst walking around the warehouse - i.e. not sharing any information regarding 
ownership, contract details etc of the material in store; and 

Ensuring that you do not deviate from the approved agenda detailed in the original approval. 

Whenever any visits are planned (in either direction), they must be authorised per the above process 
and the Group Regulatory and Risk Manager must record in the declarations spreadsheet. 

There should be no 'ad>hoc’, unannounced meetings between the parties in any of the locations. 
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Access to warehouses by any visitor 

Access lo warehouses needs to be carefully rnanaged. 

This is standard practice for ail customers - no customers should be given access as there is scope for 
them to appreciate material volumes and movements which can ultimately impact upon trading prices 
and activity. 

Ail visits to HB offices and warehouse sites must be authorised per the aforementioned process. 

Quarterly declarations 

Each quarter, the Group Regulatory and Risk Manager wll submit a Chinese Walls De 
Legal Counsel / EMEA GCG Compliance team in London. 


Compliance review 

The Group wll be subject to regular autii review from JPM and/or the 
related body) to demonstrate our compliance and transparency. 


Identification of breach of policy 

Any breach of the Chinese Walls policy by staff 
If you notice that any inappropriate / protected infom 
made available to JPM staff, you must n 
notify the Group Regulatory and Risk 




disciplinary offence. 

been.j^ at risk of being, shared or 

members, but should immediately 
Gi^SpSmpiiance in London. 
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Appendix - JP Morgan’s Chinese Walls policy for 
managing the Henry Bath relationship 

Included for information and context. 
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ADDITIONS TO CHINESE WALL AND CONFIDENTIALITY POLICY FOR HENRY BATH 


INTRODUCTION AND BACKGROUND TO POLICY 


Henry Bath [HB) acts as an independent LME warehouse holding third party and ] 
Group stocks. HB therefore is required by the LME to maintain a Chinea 
respect of its activities. Warehouse stock levels are published by the LME oni 
basis and such information falls under the Market Abuse obligations. ^Ibtwith: 
the legal obligations HB has a reputational risk if confidential ijmrn 
believed) to have leaked out. Currently there is a specificity 
policy as well as the genera] }PM group policies on Markei 
Confidentiality. 


These Chinese Wall obligations apply partly 
have close commercial ties to HB as a resu 


Because of the commercial relatij 
reasonable to expect HB st; 
other matters related ti 
solely related to thi^ ic w 


ensure that any 
the restriction w^ 




[^and jPMSL both of whom 
Comers of HB. 


i^n ll^phd members of the |PM group it is 
9be able to meet and discuss with each 
j stocks. Providing the discussions are 
t prevent any meeting, however, we will need to 


5; restricted to this topic and be in a position to evidence that 
p. 


hinese Wall policy only refers to visits to Henry Bath offices 
t of the normal commercial relationship between |PM and Henry • 
iched policy represents additional clauses to be incorporated into the 
inese Wall policy which should also be reflected in }PM group. 
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We need to ensure we have implemented a policy, which complies with JPM group 
requirements, enforces any Market Abuse requirements, preserves confidentiality of 
other warehouse users but still allows jPMCB. JPMSL or their staff QPM Staff) to ml&k 
with HB staff to discuss commercial activities between the two. ^ 


The following represents specific additional requirements to the exi^^ HenlR^rath 
Chinese Wall policy and are in addition to any other J P Morgan reg^^ig^iry 


All visits to HB by JPM Staff require EMEA C omplia nce^^off [the visit could be 
to offices or other arranged venue). ^ 

All visits by HB to JPM offices require^^^A Cornp^ice sign off [the visit could 
be to offices or other arranged venil^L ^ 

All visits by JPM Staff to ever^l^g^u;a^^ipp^K / sponsored by HB require 
EMEA Compliance sign 

All visits by HB staff jg evljl^ hostedgsupported / sponsored by JPM require 

Any meeting^Kwe^HB a^JPM Staff (for commercial reasons) are required 
to be doqa.men^^J^^agenda or minutes as appropriate) and if necessary have a 
Legal or ci^®lian^^taff member present Confidentiality policies remain in 


or other electronic communications should be restricted to 
com^rc^^atters only (i.e. one party being the client of the other). Both the 


caller^d receiver should ensure where non commercial matters are discussed a 
iil^^^e or evidence concerning the nature of the call is retained. 


Bffihches of this policy may result in Disciplinary action and notification to the LME and 


Nothing in this policy is Intended to restrict any JPM Staff who are officers of HB from 
acting in their capacity of officers of HB. 


EMEA Compliance 


JAN 2011 
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August 7, 2012 


Confidential Treatment Reauesited 
Ivan J. Hunvitz 

Vice President, Bank Applications 
Federal Reserve Bank of Nevv York 
33 Maiden Lane 
New York, NY 10045 


Re: Notice Regarding Application for Relief in Connei 


Dear Mr. Hurwitz: 

On behalf of JPMdrgan Chase & Co. ("JPMC 
with the Federal Reserve Bank of New 
Governors of the Federal Reserve ("Boail 

made in connection with the cor^uc^^ljs comr 
212'-648'0285 if you have any au^ 


Sincerely, 


Mark Lenczo 




b^the application filed by JPMC 
) requesting that the Board of 
j relief from a commitment JPMC 
lity trading activities. Please contact me at 
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JPMorgan Chase & Go. 


Kathleon A. Juhasa 

Sr. Vice President & Associate General Counsel 
Legal and Compliance Department 


Federal Reserve Bank of New York 
33 Liberty Street 
New York, NY 10045 

Attention: Mr. Ivan Hurwitz 

Dear Mr. Hurwitz: 


As part of the transaction i: 
the RBS Sempra commodities busii 
(“Henry Bath”)- Henry Bath eng: 
certain other commodities for, 
Reserve (the “Board”) has^ 
result, JPMC has held 
in accordance with tl 
will expire on ful^ 1 
grandfathering 
investment and has 
conform i 





Co. (“JPMC”) acquired 
enry Bath 8 l Son Limited 
stoT^e facilities for base metals and 
lard of Governors of the Federal 
Tctivity to be financial in nature. As a 
for two years as a grandfathered activity 
^ulation Y. The permissible grandfather period 
formed the Board that after expiry of the 
its interest in Henry Bath as a merchant banking 
^onnation to the Board as to the steps it is taking to 
.enry Bath so as to comply with the restrictions of 
As these efforts are ongoing, JPMC is submitting this letter 
Board to request an additional one year extension of tlie 
to end June 30, 20 1 3, to enable JPMC to continue to own its 
Bath as a grandfathered investment. This extension will provide 
r JPMC to complete the necessary steps to conform its holding in Henry 
[uirements of merchant banking. 

JPMC requests confidential treatment of the JPMC specific business information 
brth above , as well as of the fact that JPMC has made this request pursuant to the 
fedora of Information Act, 5 U.S.C. 552 (b) (4) (the “Act”) and the regulations 


JPMorgsn Chase & Co. •■270 Parte Avenue, 30“ Floor. New Yof1(, NY 10017 
Telephone: 2l2 270 5907 • Fecsimlle; 212 270 2873 
juhB5e_kathleen@ipmorgen com 
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promulgated by the Board thereunder. Information contained herein is not publicly 
available arid concerns proprietary JPMC data. Disclosure could cause substantial injury 
to the competitive position of JPMC and its affiliates meeting the substantial competitive 
harm tests set down injudicial interpretations of the Act. 


We appreciate your attention to this grandfathering request and are available to^ 
answer any questions you have as you consider this request. Please direct questions 
relating to this request to Mark. Lenczowski. at (212) 648-0285 or Kathleen 
(212)270-5907., ' 


Very truly yours, 


Cc. Dianne Dobbeck 
Michael Waldron 


O 


cF 


- 


sen 


2 
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IPtil@R6AN CHA^E &COt 


Mark Lenczowski 
Managing Director 
Assistant General Counsel 
Legal Department 

May.l, 2013 

federal Reserve Banfcof New to^c^ 

33 Liberty Street 
New York,' NY 10045 

Attention' Mr. Ivan Hurwltz 

Dear Mr; Hurwitz: 

JPMorgan Chase & Co; {•''JPMCTacqliired Henff Bath & 
Its interest in Henry-Bathas a gi:andfajhered,adivji^ i| 
permissible initial grandfatherint ^erlbd expireti bfij| 
Governors of the federai Reserve System {the "Bpal 
extension of sucti'period. The.Bdard glinted t hat rg q^ 
as tO'the’steps it Is'taking to clispose of its 
submitting this letter to request art 'additi 
2014; to<enable,JPMC to' continue to own 
extension wiU'fjrovidetim&fofJPMi 


JPMC requests cohfidentiail 
thf::facf JpKiC; Has 

"AcTfand-the regulati^s 
a.yiijaj;>li.arii:| cioncdrn^ 
f osiiiort OtJPMCjnd its.a' 
jntefprdj^tlPjls' 






SoQ Liil^^^i^a^''} on July 1, 2010 3nd';has|heid 
;danaikjith' the' provisipnlof Regutation Y. TK^ 
JPMh||uHmitted:a letter 
'29, 20^re.quiesting ah additiOnalione year 

•ee.n^ proy idiftg fnforrnatibn: to: the Bcjard 
thosb-effqrts are bn|6ihg, JPMG'is 
ofthe'grandifathering-pefiocl^to.end iu.ne-SO; 
iiy. Bath as a gfafidfathered This; 

!o dilrestits iriterest.in'Hertfy Bath. 


lecifie business Information set forth above,, as well as bf 
htto the Freedorn of, InformatiPri A U;S.C'/ 552 (b) (4) (the 
Board thereMnder, Information contained herein i 5 , no.t.pu6 idy 
datav Disdlosufe could cause' substantial injury to the cOrnpetitive| 
img the substantiai competitive harm test set dpvi/n In judiclai 


itibh to-this grandfatherthg request and are available tOiSnswer ahy-questiOnsy^ 
Ple.ase;direGt questions relating to this rcflue.st tp the .undersigned at.(2i2) §48- 


^lyiark Laczpwski: 

Tn..Ghase^&:Go. 

'277 Park Avenue, F|, t3 
New York, NY 10172 : 
MarkllenczowskiPibm'chasecbiti 
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From: 

To: 

Cc: 

Subject: 

Date: 

Attadiments: 


Vivian Liu 
Usa Brannon 

Ruth aetanp: Crv^ti McCune 
Fw: Henry Bath 
02/07/2012 12:44 PM 
HBS fUveroopn Pro Chart.Pdf 


J Robin Whldbee: Usa ft^nntyi 



Hentv Bath.CQrpQratei)wnenihiD Stnicturg-xb 


Lisa - Please upload to AMPS #81946. Please also drop a copy in tl 
to FISG. 

Thanks, 

Vivian 

Forwarded by Vivian Liu/NY/FRS on 02/07/2012 12:24 PM 

From: "Lenczowski, Mark" <fnark.fenc 2 owski@jpmchase.c 
To: ’‘michaet.w.waldron@frb.gov" <michad.w^^^Q[i^rt 
Cc: "Rosatie. Yee@ny.frb.org" <Rosa!le.Yee@n^ 

<Robert.Brooks@frb.gov>, "Vi«an.Uu@ny.fi|^:^"' 

"F1ora.H.Ahn@frb.gov’‘ <Flora.H.Ahn@frbip^, 

<genova_diane@Jpmorgan.com>, "M^«D^, K^ryn^ iryn.McCulioch@chase.com>, 
"Juhase, Kathleen" <Jiihase_kathIeef^Bmorgaprom> 

Date: 02/07/2012 11:48 AM 
Subject: Henry Bath 


Attached are JPMort 
about Henry Bath t' 




JPMC's") responses to your questions 
.ents to which we refer in our responses. 


Redacted By 

Permanent Sabcommittee on Investigations 
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SULLIVAN a CROMWELL LLP 


TEltPHONC: 1-202-956-7500 
FUCSIMILt: 1-202-293-6330 
WM>WAAJXI<m£CM 


rroit 


,.jnv 

i. ioooe-ssos 


Confidential Treatment Requested 


Dear Mr. Hurwitz: 

On 

notice filed by I 
requesting th; 
determine that 
Metals 
Holdinj 
ResulMioi 



Ivan J. Hurwitz, 

Vice President, Bank ApplicationSj 
Federal Reserve Bank of New 
33 Maiden Lane, 

New York, 




m o^JPy^g^'^ase & Co. (‘7FA/C”), 1 hereby withdraw the 
wiaAe FeSIto Reserve Bank of New York on June 9, 2011, 
of Governors of the Federal Reserve System (“Roord”) 
of providing storage for commodities traded on the London 
mS%ible for JPMC pursuant to Section 4(k)(l)(B) of the Bank 
1956, as amended, and Section 225.89 of the Board’s 
•e”). 


the reasons explained in my letter to you of June 8, 2011 transmitting 
e are requesting confidential treatment for this letter, and additionally 
lal the Board not publish notice of withdrawal of the Notice in its H.2 


We appreciate your attention to the Notice. Please contact me at (202) 
^56-7680 if you have any concerns or questions. 

Sincerely, 


Andrew S. Baer 
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Ivan J. Hurwitz 


O 


cT 



Rosalie Yee 

(Federal Reserve Bank of New York) 

Michael Waldron 

(Board of Governors of the Federal Reserve System) 

Diane M. Genova 
Mark Lenczowski 
(JPMorgan Chase & Co.) 


Andrea R, Tokheim 
(Sullivan & Cromwell LLP) 
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NOTICE 
(0 (he 

BOARD OF GOVERNORS OF THE FEDERAL 
(the “Board’^) 

by 

JPMORGAN CHASE & 


Pursuant to Sej 
Bank Holdinj 
as 

Section^ 

JPMorgan Chase & Co. 
to Section 4(k)(l)(B^i^the 
Morgan Venture^ 

JPMVEC has mi 
physical com^di^ 
a U.S. futures 
order 

approvl 

ribed h 





’) r^pctfully gives notice to the Board, pursuant 
wholly owned non-banking subsidiary, J.P. 
JPMVEC”), requests relief from a commitment 
n ci«ection^th taking and making physical delivery only of 
r which derivative contracts have been authorized for trading on 
the Commodity Futures Trading Commission (“CFTC”) In 
■JPMVEC, JPM Chase asks the Board to grant JPMVEC 
'25.89 of the Board’s Regulation Y to be able to trade certain oil 
herein (the “Proposed Commodities”). JPM Chase asserts that 
•g of the Proposed Commodities would be complementary to a financial 
activity sM woTTId not pose a substantial risk to the safety or soundness of depository 
insliiutioiwor the financial system generally. 
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I. Request and Background 

JPM Chase is a Tmancial holding company engaged primal^ 
investment banking and asset management. As a part of XPI^ Chasa 
JPMVEC enters into commodity derivatives contracts Jfised 3^no®nancial 
commodities, and makes and takes physical delivery ^id/o^^^res the^nderlying 
commodities, as permitted by Section 225.28(b)(8Xii)(S^^the BoJU’s Regulation Y 
and as previously approved for JPM Ch^^ll^^^^Sl®25.89 of the Board’s 
Regulation Y (collectively, the “Existing^sine^.' Jl^VEC now proposes to expand 
its Existing Business to include th^j|jJ(f)^Kke a|^iake physical delivery of asphalt, 
condensate, boiler cutter (als^ferred to^cuffir stock), straight tun and marine diesel 
(the “Proposed Comm^i^ 
n. Disciissia 

nd has previously determined that trading in the Proposed 
Comni®iliafcSj^g^c^rmitled as part of a physical commodity trading authority 
pt'^li^e Existing Business.^ JPM Chase incorporates herein by reference the 
^ consideraftns that the Board cited in the RBS Order with respect to the Proposed 
Kies. JPM Chase’s trading limits and risk management program with respect to 
e Proposed Commodities are described in Confidential Exhibit A hereto. 


JPMorean Chase & Co. . 9! Fed. Res. Bull. C57 (2006); C54 (2005); 

The Royal Bank of Scotland Croup pIc. 94 Federal Reserve Bulletin C60 (2008) (the “RBS 
Order”). 


- 2 - 
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m. Commitments 

In connection with its request for relief to conduct the Complerii 
Activity, JPM Chase makes the following commitment: 

A. 


mit for 
ihysical 
ies. In 
Ik of New 
s held under this 


rv. 


Conclusion 

For the reasons set ford 
physical delivery of the Proposed ComnJ 
described, is fully consistent^ 
safety and soundness o^ 




JPMVEC will include in the 5% aggregate 
physical commodities that it holds at any c 
commodity trading the market value of t 
addition, JPMVEC agrees to notify the 1 
York if the aggregate market value common 
approval exceeds 4 percent of JPM ChaS^ltier 1 i 


^ve that making and taking 
lanner and under the conditions 
’activity and will not pose a risk to the 
itions or the financial system in general. 


Therefore, we re^ 
authorize JP^|^^ 
Prono ^ C nmn 


th^^the Board exercise its discretionary authority to 
■ough JPMVEC, to make and take physical delivery of the 
a complementary activity to its physically-settled and 


|nled transactions in commodities derivatives on nonfinancial commodities, 
he c^mitment contained herein. 


- 3 - 
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FEDERAL RESERVE BANKo/ NEW YORK 

33 LIBERTY STREET. NEW YORK, NY 10045-0001 


August 9, 2012 

Mark Lericzowski, Esq. 

Managing Director 
JPMorgan Chase & Co. 

245 Park Avenue, 1 1'^ Floor 
New York, New York 10.167 

Dear Mr., Lehczowski: 

We acknowledge receipt of your letter dated August 7^ 2j 
that JPMorgan Chase & Co., New York, New York (“JPMC”)i 
to Section 4(kXl)(B) of the Bank Holding Company Act of 1956, 
225.89 of Regulation Y, requesting from the Board of Gi 
(the “Board”), relief from a commitment made by JP^C in' 
current conimodity trading activities. As such, wq^^^e disco: 
of August 8, 2012. 


Please be advised, ho'ivever, that 
filing. The Board is required to retain 
under applicable document retention 
become the subject of a request 
for addressing such requests ^ 

12C.F.R. Part 261. 

If you have 
at (212) 720-2740. 








this Reserve Bank 
made pursuant 
tended, '%d Section 
ideral Reserve System 
the conduct of its 
ted processing of the filing as 


the Official Record Copy of the 
ipy for a minimum period of time 
^dingly, the Official Record Copy may 
Information Act. The Board’s procedures 
!es Re^crding Availability of Information ” 


Vivian Liu, at (212) 720-2701, or the undersigned, 
Sincerely, 


Rosalie'Yee-J 
Assistant Vice President 
Bank Applications Function 


poard of Governors 


T 212,720,2740 | F 212.720^1600 | E rosali 9 .yee@ny.ftl 3 .org j W www.newyofkfed.org 
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JPMorgan Chase & Co. 


Kathryn V. McCulloch 

Sr. Vice President & Associate General Counsel 
Legal and Compliance Department 


CONFIDENTIAL 


Via Federal Express 

Federal Reserve Bank of New York. 
Bank Applications Function 
33 Maiden Lane, 27lh floor 
New York, NY 10Q45 

Attention: Ms. Rosalie Yee 


May 26, 2010 


Re: 


Answer to Additional 
Application for Boa^ 
of the Bank Holdi, 


Dear Ms. Yee: 

As referenced in 
Scott Alvar^ 
enclosed pi 





Regard]® RBS Sempra Commodities LLP 
^uisition under Section 4(k) 


today from JPMorgan Chase & Co. (“JPMC”) to Mr. 
pf ISfrvemors of the Federal Reserve System (the “Board"), 
iiial Exhibit I to JPMC’s responses to requests for 



Redacted By 

Permanent Subcommittee on Investigations 


JPMorgan Chase a Co. • 270 Part Avenue. 38'" FI. New Yort. NY 10017 
Tolephone: 212 270 5922 • Facsimile; 212 270 2873 
KBtlvyn.McCulloch@chase.com 


Doc# 72037529 


CONFIDENTIAL 
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Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


FRB-PSI-301885 - 886 
and 

FRB-PSI-302308 - 310 
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Redacted By 

Permanent Subcommittee on Investigations 


All Oil Inventory Figures Are as 013 1 January 20H 
SOTSARL INVENTORY 
1/31/2010 




201101 

201003 

201101 

201101 


Quantity 

44,022,37 

24,490,93 

24,657,63 

29.908,52 


Unit 

MT 

MT 

MT 

MT 


FRB-PSI-302311 



1948 


SOTSARL AV 


JET 

203153 FUEL 


PetChemcar 201004 3,059.41 



RBS SOTSARL INVENTORY 
1/31/2010 


Booking Co 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 


RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 


Errer! Unknown dS 


Vopak 
NS Lulea 
OTWTorm 
Ingeborg 

Simon/lmminghafn 


201106 

201106- 

201106 

201106 

201106 

201003 

201106 

201002 

201011 


15.704.34 
11,815.36 
11,991,46 

72.571.34 
19,158,70 

25,952.31 

16.029.26 

670,264.00 

6,567.64 


02/25/1011:20 PM 
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RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 

RBSSOTSARL 



AV 

185446 

JET FUEL 
GASOIL 

NS Campbitovi'n 

201101 

AV 

186394 

0.2 

GASOIL 

STS Gavte 

201106 

AV 

189306 

0.1 

GASOIL 

STS Gavle 

201106 

AV 

194746 

0.1 

OTW Serengeti 

201003 

AV 

194746 

ULSO 

OTW Serengeti 

201003 

AV 

200979 

ULSD 

Simon^mmingham 

201006 

AV 

202424 

ULSD 

Scirocco 

201003 

AV 

204717 

JET FUEL 

Simon/lmmingham 

201008 

AV 

207967 

JET FUEL 

Simon/lmminghain 

201101 

AV 

209728 

• JET FUEL 

Vopak DU 

201101 

AV 

214602 

JET FUEL 

Nustar Eastham 

201001 



GASOIL 

OTW Ratna 


AV ' 

219037 

0.1 

Shradha 

201003 



GASOtL 

OTW Ratna 

4k 

AV 

219037 

0.1 

Shradha 

2010% 


MT 

MT 

MT 
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Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 
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Global Commodities Group 
Operating Risk Committee 

Meeting -February 11, 2011 

AGENDA 

1. Charter of the Operating Risk Committee -R. Trejo (attachment f 
incorporating changes approved at last ORC Meeting 

2. Review and disposition of significant 6CG operating events:^ 

a. Henry Bath loss in Gary, Indiana: claim against KT^ 

3. Review and disposition of requests to the ORC; 

a. NBIA for Grain Inventory Financing- Will 5 

b. NBIA for Physical Uranium - Alex Mei^ialta 

4. Review of regulatory commitments 

a. Meeting with FSA on Operate 



5. Review and approve policies, 

a. Status of Risk Enganp^nf 

b. Vendor Framewoi*Katus - R.' 


:ts: 

rejo (attachment) 
fttachment) 
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Global Commodities Group 


Operating Risk Committee 


The Global Commodities Group (GCG) Operating Risk Committee is hereby formed and tasked Wi 
following responsibilities. 

Understands operating risks inherent in the GCG physical commodities businesse; 
appropriate mitigants are established and maintained, including insura nc^l^vers 
Reviews, sets conditions in conjunction with business partners, and aj 
have physical operating risk components. 

Reviews and approves as necessary policies and procedures rel^^ ing 

of physical commodities, including production, transportatiq^storage, / and 

scheduling/traffic. 

Overseesthe workofthe GCG Vendor Risk Committf^^^gfiLfi s and takes action on 

items escalated from the VRC. 

Ensures significant events are reviewed and aeffl^s taken ^event recurrence. 

Amends this charter, including membershij^pd frej^nc) ^etings, as required hy the 
scope of business activities in physical comrni 


handling 



The Operating Risk Committee is made 


GCG Chief Financial Officer 
GCG Operating Risk Ma 
Head of GCG Blyth^^sters 
GCG business he( 

Pou/ Posoli 
Wlars 
-er/ne Flax 
on Ray Eyies 
fOper^X\df^St^^benstein 
CorporateHsurance Vidya Coberdhan 
, llB^gal an^ompliance Mark Lenczowski / Ari Nakkob 
12. imfefflWuidit Charlie Wright 
isAredit Risk Jim Ba}ler)tine 
wMflarket Risk John Anderson 

^Environmental Affairs Jim FuscheW 
16. Global Security and Investigations Tim McNulty 


The GCG Operating Risk Committee meets bi-mbnthly. 


As approved 1 Decernber 2010 
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Morgan Stanley 


MORGAN STANLEY CAPITAL GROUP INC 
2000 WESTCHESTER A YENUE 
PURCHASE NY W577-2530 


July 1,2013 


CONFIDENTIAL TREATMENT REQUESTED 


Steven A. Mirsky 

Assistant Vice President 

Financial Institution Supervision Group 

Federal Reserve Bank of New York 

33 Liberty Street 

New York, NY 10045-0001 


Dear Mr. Mirsky: 

This letter is in response to your email 
information regarding Morgan Stanley coi 
requests to which these responses rela 




, in which you requested 
. For ease of reference, the 


1. Update the information tbdl^u provil^ to'The Federal Reserve in the letters 
dated May 17 and May 31, ^l^i^)articui», provide the following information: 




Stanley to the Federal Reserve in the May 
"bl 1 “Prior Letters”), please note that the response to 

ovision m information regarding total consolidated assets, 
Morgan Stanley and (ii) the Commodities Division. While 
expire to commodities elsewhere in Morgan Stanley, the 
buSness in physical commodities resides in the Commodities 


Similar to the response 
17, 2011 and May 3i 
request 1 is limitedT 
revenues and pro 
there may be liml^ 
overwheln 
Division. 


a) the firm which are associated with its commodities activities 

w/i/c/Iwr the Jlrm*s view, are grandfathered under Section 4(o) (*'proposed 4(o) 
contfr^ilies activities"). For this purpose, all assets associated with the Jirm*s 

'ed 4(o) activities (e.g., power plants, warehouse facilities) should be 

included, not just the value of the firm^s commodities inventory/positions. 

^hed as Exhibit A is a spreadsheet containing assets of the Commodity Division 
ndfathered under Section 4(o) as of March 31, 2013, calculated by trading desk. The 
amount of total assets indicated on Exhibit A includes the results of netting agreements 
between the relevant Morgan Stanley entity and its counterparties in Section 4(o) 
commodities; with respect to a given counterparty, no netting effect was given to 
transactions in Section 4(o) commodities against cash-settled transactions. In addition. 
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the amount of total assets does not include the application of cash collateral pledged to 
Morgan Stanley because of the inherent difficulty in determining the allocation between 
exposure generated as a result of transactions in Section 4(o) commodities and exposure 
generated as a result of financial transactions. This has been prepared in accordance with 
GAAP accounting. 




To assist the Federal Reserve in its analysis of the information in Exhibit A, followm 
a description of the composition of certain of the asset classes listed on 
“Corporate and Other Debt” includes assets attributed to volumetric products 
transactions. “Derivative Contracts” represents the position of ^ral! 
balances that relate to physically-settled spot, forward, option^al^pthei^flfhilar 
transactions. As a result of the existence of master agreements'^ ml® 
desks, asset allocation methodologies are applied to generate tl^^^^reak oi ^ 

There are two references to investments in the spreadfe^et. T^^irst reference, 
“Investments”, captures minority-owned and fair-valued eqm^yivestme^. The second 
reference, “Other Investments”, represents Morgar^^Qlg^^sn^fair-vaiued minority 


investments. The next category, “Physical 
commodities held in inventory other than 
“Premises, equipment and software cost 
Morgan Stanley’s ownership of three p^ 
Capital, LLC and any other consoli^pd 
involved in Section 4(o) commodi^^ci 
amortization” refers to energy m^ggement 
S63MM of solar project devebpm^kequipmi 


(b) Wiih respect : 
values and GA 


The asset value^l 
values. The contr^ 
balance sh 





sents all physical 
Jnum, palladium and copper. 
umtMed depreciation)” reflects 
nsMontaigne Inc., Wellbore 
ms premises and equipment 
^ible assets, net of accumulated 
Finally, “Other Assets” includes 


we would appreciate both fair market 
are available. 

the top half of the spreadsheet in Exhibit A are GAAP 
and assets where economic value diverges from GAAP 
“bd at the bottom of page 2 of Exhibit A. 

’ues and profits generated by the firm's proposed 4(o) commodities 

in the Prior Letters, Morgan Stanley conducts an integrated commodities 
ras such, our management information systems arc not built to break out 
re^nu^and profits by commodities activities that are only permissible under Section 
4(Stfrom those that are permissible under Regulation Y. For any product group, Morgan 
StjBey reports revenue and profits based on results from both Regulation Y financial 
ovities (swaps and certain futures, physically settled forwards in gold, silver, platinum, 
palladium and copper and cash) and Section 4(o) commodities activities. As an 
alternative measure of Morgan Stanley’s Section 4(o) commodities activities/assels, we 
have indicated, in Exhibit B . a subjective view of the significance of such activities/assets 
to profit before tax for each of the trading desks listed there. 


2 
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(d) The firm’s consolidated assets, revenues, and profits associated with the firm's 
proposed 4(o) commodities activities broken down by activity if possible 
(trading, transportation, storage, generation, extraction). 

As noted in the Prior Letters, Morgan Stanley Is unable to provide the det 
information relating to revenues, assets and profits broken down by activity. Mor 
Stanley’s management information systems do not currently track informa^ 
maimer, and major changes would be necessary in order to do so. 

In this submission, Morgan Stanley provides an estimate of assets^l 
commodities activities which are grandfathered under Section ‘ 
estimates by desk as opposed to by particular activity. We I 
feasible method of calculation given the circumstances of thd^ 
and Morgan Stanley’s management information systems. 


i-Q for the quarterly period 
iota] consolidated assets. 


Please note that 
to the autl 
numbers c; 

in Sj 

tl 





(e) The firm’s total consolidated assets, revenm 

Attached as Exhibit C is a copy of Morgan 
ended March 31, 2013, which presents 
revenues and profits. 

(f) The firm’s total consolidaj 
overall commodities acti 


and profits associated with its 


Attached as Exhibit D is 
provides information 
entitled “Commoditj 
Commodities Divisi^ 


a) of j@ets of the Commodities Division, which 

ffding^fet C^OToaities Division’s total assets (see column 
and assets attributed to each desk within the 

^ch 31^013. 


been calculated per desk, and not broken down according 
to "induct the activities of such businesses. As such, these 
calculating the 5% consolidated asset threshold provided for 
Bank Holding Company Act. In particular, a portion consists of 
settled commodities futures, options and over-the-counter 
itt^ to be held by a financial holding company under Section 4(k) of 
g Company Act without reliance on Section 4(o). 


libJ^^referenced above, is a spreadsheet containing net revenues, expenses and 
[ before tax for the Commodities Division (sec row entitled “Commodities”), as well 
rthe commodity sub-groups within that Division, for the years 2008 through 2012 
r the first quarter of 20 1 3 . 

As noted in Exhibit B,' while revenues are reported by desk, certain expenses are not 
allocated to the individual desks, but rather are allocated to “Commodities Other”. For 
example, an outside counsel invoice might reflect services that are attributable to 
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Commodities as a whole and not to the activities of specific desks. In addition, historical 
expense allocations may be further limited by changes in reporting lines (e.g., desk 
hierarchy changes). For example, over the periods presented, “Dry Freight” transitioned 
between reporting into “AP EU Electric Natural Gas” and being a distinct trading desk. 
Exhibit B also notes that “economic” compensation is presented and the GAAP expense 
impact of deferrals and amortization of prior year deferrals are not included. PleaseAUo 
note that the Revenue and Expense amounts presented for periods prior to 20! 1 will vl» 
marginally from the May 201 1 submission due to GAAP Income Statement D^^j^nueo* 
Operations restatements. 

(g) The firm had previously provided a list of commodities ac^ia^it eng^d in 
as of 9/30/1997. Has the firm identified other commoditi^activ^^ eO^ged 
in as of that date that should be added to the list? 


We have been unable to identify any additional commoditi^ 
Stanley engaged or held investments, directly or indirectly, 
1997, which have not been previously provided to^^kiaj 
with the Federal Reserve’s analysis of Morgan Sta^^^P 
Section 4(o) of the Bank Holding Company 
Although we made every effort to ensure tha^cura^of tlT 
prior submissions, during the course of the j 

recently uncovered additional informatioi^ha^g pron^cl 


some of the information previouslv^wvi^^jeg^fc 
Commodities Division. We wij^^ovide u^»ted i 
review, if necessary. ^ ■ 


mmoditi^activitielfe^hich Morgan 
idirectlv.^ft|r prior t^eptember 30, 
staff in connection 
activities under 
s up^^d in the May 17, 2011 letter, 
a^of tl^fcformation provided in our 
^ the je^arch for this request, we 
pronged us to undertake a review of 


pertain investments outside of the 
formation upon completion of our 


2. Discuss any plaii^ 
activities. 


gage In new or additional commodities 


Morgan Stanley^irrej^^oes not have plans to engage in new or additional types of 
commodities acti^^a t^^on our understanding of that term. As you may know, 
Morgan staff of the Board of Governors of the Federal Reserve 

System in discussions in 201 1 regarding the scope of Section 4(o) as 

3 it r^ggj^p n^gan Stanley’s physical commodities activities. On June 21, 201], 
Md^an^S^ySi^unsei, Davis Polk & Wardwell LLP (“DPW”), was informed by 
Ifflard legal l®ff tMt until the Board reached a final decision on the interpretation of 
a^ion 4(o), Morgan Stanley could continue to engage in any types of activities it was 
it became a financial holding company in 2008. However, Morgan 
advised that it should not commence any entirely new types of activities 
ul first discussing the matter with the Board’s legal staff. 

;ht of the foregoing, Morgan Stanley would only resume planning for new or 
additional commodities activities after the Board issues an interpretation of Section 4(o). 
If we were to pursue new or additional commodities activities, we would have brought 
specific new proposals to Board staff for review, which we have not done since 2011. In 
connection with the Board’s ongoing consideration of these issues, Morgan Stanley 
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would respectfully refer to the legal memorandum dated May 27, 2011 from Randall 
Guynn of DPW to Scott Alvarez, which sets forth our belief that the 4(o) grandfather 
authority allows us to continue to engage in the trading, selling, investing or other related 
activities (regardless of the type of commodities or underlying physical properties 
involved), subject only to the asset limits and cross-marketing restrictions included in 
Section 4(o) itself. We welcome the opportunity to have further discussions with 1 
or Reserve Bank staff regarding our analysis of the 4(o) grandfather authority. 

3. Discuss the firm’s risk management framework for managing iti 
commodities activities, including the extent to which the firm relie^on thi 
insurance to mitigate its risks. Please describe the type(s) and amoo^pf i 
that the firm carries in connection with its commodities busm^es, 
materia! exclusions to coverage. Please also describe the and 

firm used to determine that this type and amount of insuri^e i^aprc pria 
commodities business and the different risks associated those esses. 


Subsequent to the receipt of your June 3, 2013 emai)^ 
is primarily focused on operational risk. Our resins 
operational risk controls regarding its physical j 

As you are aware, during the various exari^ 


representatives from both the business 
Controllers, Market Risk, Credit 
management and monitoring proi 
physical commodities activiti' 
and measures operational j^sl 
framework. 




^ed that this request 
[dresses the firm’s 

ctivities. 

by Federal Reserve staff, 


£e conUfir groups, such as Compliance, 
^ Audit, described various risk 
; toWe operational risks associated with 
lose processes, Morgan Stanley manages 
Rowing cross-divisional risk management 


The Physical OperatH^Rj^^teering^oup (“Steering Group”), co-chaired by Morgan 
Stanley Commo^l^ (“MSCD”) global Chief Operating Officer and the 

managing directnr^^aS^f the global commodities legal coverage group, reviews 
business a^|»|^^^dS^to^mysicaI commodities to (a) identify operating risks relating 
to the of the global physical commodities activities of MSCD; 

(b)^j8^^tSk^plement properly documented processes and procedures to measure 
aii^ operating risks and (c) enhance awareness among relevant 
Fsonnel of^ch nsks and the importance of responsibly following such policies and 
pl^dures. ^mbers of the Steering Group include representatives from the Legal and 
tCon»an^^ivision, the Operational Risk Department, and the Risk and Insurance 
M^ag^Rnt Department, as well as representatives from the business unit, specifically 
Tr^c and Scheduling and the regional Commodities Chief Operating Officers. 


: Steering Group is charged with establishing and assessing operating risk measures 
and standards, recommending global commodity policies related to physical operating 
risk, identifying, reviewing and evaluating significant physical operating risk 
developments (either internal or external) that may have material consequences to MSCD 
or the firm (e.g., product spills, debriefing of emergency response drills, reviews of 
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marine and storage environmental liability under various slate and international 
jurisdictions and significant changes or potential changes in law, rules or regulations that 
pose a material increase in operating risks), and monitoring physical operating risk 
procedures and risk mitigation efforts including mitigation strategies. 


In addition to the Steering Group, the firm*s Fixed Income and Commodities 
Non-Market Risk Team conducts Monthly Operational Risk Review meetings in 
U.S. and EMEA. These meetings include representatives from FIC Non- 
Commodities Chief Operating Officers, Operations, Controllers, Compliance, 
Risk, Credit Risk, Operational Risk Department, Legal and Internal Audjt. 
are used to discuss cunent operational risk issues, to formally re^^^wly 
operational risk incidents (“ORIs”)j lo review the status of previous^^epOi^i.Oi 
events which may constitute potential ORIs but have not yet reportei 
external incidents of note involving operational risk issue^^a^Lrevie\ 
metrics for the business. 



We have provided additional details and informaj 
various presentations and filings with the 
information regarding the Steering Group and^^Iontx^ 
for example, the Firm’s response to th^^U P; 
Examination, dated April 1 6, 20 ! 3 . 



risk management in 
urther details and 
'perationai Risk Review, see, 
as Physical Commodity 


The firm’s Risk and Insurance is responsible for the 

placement and management of tl^^^mmodi»| En^ion’s insurance program, working 
with insurance brokers to ensi||e O^he busing has appropriate insurance coverage. In 
this connection, RIMD an^yS^^d^^^ws^pnmodities Division’s exposure related to 
ownership of physical ^Anodnfc^b)^aOTining reports and information provided by 
the Commodities DivffUn su^ as^^g^tivity reports, transit activity report, pipeline 
flow information, cfiR^r^^ssel iirormation and power plant reports. RIMD also 
assesses the Division’s potential liability and risk using internal 

information as information and data, including the performance of 

“Peer" bei^mtkin^l^MiJ^along vrith the Legal and Compliance Division, evaluates 
agreements^ES^HWUll®^ such as storage terminal contracts, pipeline contracts, 
tranM$Sta^^^pcntation, etc., for insurance requirements and obligations. Attached 
xhibin^ ^^^y of the June 2013 Commodities Insurance Guide which contains 
iled desc^tioiTof the Commodities Division insurance coverage. 
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We request that this letter be accorded confidential treatment under the Freedom of 
Information Act, 5 U.S.C. § 552 (“FOIA”), the Federal Reserve’s implementing 
regulations, 12 C.F.R. Part 261 and any other applicable law. The nature of the 
information contained herein is confidential, commercial or financial information that is 
confidential and exempt from disclosure under 5 U.S.C. § 552(b)(4) and 12 C.F4 
261.14(a)(4). In addition, this is provided as supervisory and examination informatior! 
a banking regulator, and it is exempt xinder exemption (b)(8) of the ^i^om 
Information Act, 5 U.S.C. § 552(b)(8) and 12C.F.R. § 261.14(a)(8). Shouldl 
Reserve receive a request for disclosure of this letter or otherwise maJ^a detrain 
to disclose its contents, we assert all applicable FOIA exceptions m efe^r exl^ffl ons 
from disclosure, and we request advance notice and a rcasonable^Bmortmh^ to^ test 
such disclosure to the full extent provided by law. 

Should you have any additional questions about the i 
letter, please contact the undersigned 
Martin.Mitchell(^morganstanley.com. 




nmin Mitchell 
Managing Director & 
Chief Operating Officer 
Commodity Division 
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Cleary Gottlieb Steen a Hamilton llp 

ONE LIBERTY PLAZA 
NEW YORK, NY 10006-1470 
(212) 225-2000 
,, FACSIMILE (21 2) 225-3999 
WWW.CLEARYGOTTU EB.COM 


WASHINGTON, DC • PARIS • BRUSSEUS 
LONDON • MOSCOW • FRANKrURT • COLOGNE 
ROME • MILAN • HONG KONG • BEUING 


Writer's Direa Dial: (212) 225-2390 
E-Mail; ft(Ktcirielio@eph,cotn 




BY E-MAIL AND FED EX 


Federal Reserve Bank of Richmond 
FRBR Warehouse 
2050 Magnolia Street 
Richmond, VA 23223 


„ „,,pEBV®10N ANO 

May 4, 201 0 

VIM 05 

SERVEBWK 


OF 


Attention: Mr. Adam M- Driraer 

Assistant Vice President - Banking Applications Function 


Re: Section 4(k)(l)(B) Notification by Bank of America Corporation of Its 
Intention to Continue to Engage in Certain Physically-Settled Commodity 
Trading Activities and Related Activities, Engage in Energy Tolling 
Activities and Continue to Provide Certain Asset and Energy Management 
Services, through Certain Afliliates 

Ladies and Gentlemen: 

On behalf of Bank of America Corporation (“ Bank of America ”\ we enclose for 
filing with the Federal Reserve Bank of Richmond (the “FRBR”) one original and ten copies of a 
notification (the “ Notification” ) to the Board of Governors of die Federal Reserve System (the 
“Board ”), pursuant to Section 4(k)(l)(B) of the Bank Holding Company Act of 1 956, as 
amended, and Section 225.89 of the Board’s Regulation Y, of Bank of America’s intention to 
continue to engage in certain physically-settled commodity trading activities and related 
activities ( “Physical Commodity Trading Activities” ), to engage in energy tolling activities 
(“ Energy Tolling Activities ”), to continue to provide asset and energy management services 
(respectively, “ Asset Management Services ” and “ Energy Management Services” , and together 
with Physical Commodity Trading Activities and Energy Tolling Activities, the “ Proposed 
Activities” ) through certain affiliates. 
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Federal Reserve Bank of Richmons, p. 2 


The Notification is being filed in response to Bank of America’s acquisition of 
Merrill LjTich (the “ ML Acquisition” ’) completed on January 1, 2009 and the integration of the 
commodity-related activities of Bank of America and Merrill Lynch into a single consolidated 
business unit (the “ BAC/ML Commodities Business ”). 

The BAC/ML Commodities Business currently conducts (or, in the case of the 
Energy Tolling Activities, intends to conduct) the Proposed Activities. Thus, the Notification 
sets out a request for the Board to grant Bank of America the ability to conduct the Proposed 
Activities, and enable Bank of America to continue to engage in (or, in the case of the Energy 
Tolling Activities, commence) such Activities. 

41 4 IK 

The enclosed Notification includes a separately bound Confidential Supplement 
Bank of America respectfully requests confidential treatment for the Confidential Supplement 
and the Confidential Exhibits (the “ Confidential Information ”) pursuant to the Freedom of 
Information Act, and the regulations promulgated by the Board thereunder. The Confidential 
Information includes confidential commercial information which is not available to the public 
from any other source. Disclosure of this information to the public, including competitors of 
Bank of America and the BAC/ML Commodities Business, could provide such competitors and 
others with information about the operations and strategies of Bank of America and the BAC/ML 
Commodities Business that could be harmful to their respective competitive positions. 

We further request that if, notwithstanding the foregoing, the Board or the FRBR 
should determine preliminarily to make available to the public any portion of the Confidential 
Information, it will inform us before doing so. 

« « 4 
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Federal Reserve Bank of Richmons, p. 3 


Please contact the undersigned (tel. no. 212-225-2390), if you have any questions 
or if we can be of assistance in any way in connection with the Notification. 


Very truly yours, / 



Robert L. Tortoriello 


cc: Patricia A. Robinson 

Christopher M. Paridon 

Board of Governors of the Federal Reserve System 

A. Linwood Gill III 
Brad Evans 
Lisa A. White 

Federal Reserve Bank of Richmond 

Gregory Baer 
Patrick Antrim 
Phillip Wertz 
Margaret Grieve 
Dennis Albrecht 
Mark Elliott 
Kelly Funderburk 

Bank of America / Merrill Lynch 

Thomas Coenen 

Cleary Gottlieb Steen & Hamilton LLP 
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NOTIFICATION 


to the 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 

by 

BANK OF AMERICA CORPORATION 


of Its Intention to Continue to Engage in Certain Physically-Settled Commodity Trading 
Activities and Related Activities, Engage in Energy Tolling Activities and Continue to 
Provide Certain Asset and Energy Management Services, through Certain Affiliates 

Pursuant to Section 4(k)(l)(B) of the Bank Holding 
Company Act of 1956, as Amended, and Section 225.89 
of the Federal Reserve Board’s Regulation Y 


May 4, 2010 
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NOTIFICATION 
to the 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
(the “Board”) 


Bank of America Corporation 

Corporate Title of Notificant 

100 North Trvon Street 

Street 

Charlotte North Carolina USA 28255 

City State Countty Postal Code 

hereby provides the Board with a notice pursuant to Section 4(k)(l)(B) of the Bank Holding 
Company Act of 1956, as amended (the “ BHCA ”). 12 U.S.C. § 1843(k)(l)(B), and Section 
225.89 of the Board’s Regulation Y (“ Regulation Y ”!. 12 C.F.R § 225.89, for approval to engage 
in physical commodity trading activities through the affiliates of Merrill Lynch & Co., Inc. 
(except where the context requires otherwise, referred to collectively with its subsidiaries as 
“ Merrill Lynch ”! identified in this Notification and certain other affiliates. 

Name, title, address, telephone number and facsimile number of person(s) to whom inquiries 
concerning this Notification may be directed; 

Margaret Grieve, Esq, 

Associate General Counsel 
Bank of America 
One Bryant Park 
New York, NY 10036 
Tel: (646)855-0814 

Fax: (646) 855-5943 

E-Mail: margaret.grieve@bankofamerica.com 

Date of Notification: May 4, 20 1 0 


BANK OF AMERICA CORPORATION 

By: 

Name:^ M- Gr-ia/c. ( j 

Title: 6e/ieyw( Counsel V y 


Robert L. Tortoriello, Esq. 

Cleary Gottlieb Steen & Hamilton LLP 

One Liberty Plaza 

New York, New York 10006 

Tel.: (212) 225-2390 

Fax: (212) 225-3999 

E-Mail: rtoitoriello@cgsh.com 
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EXfflBITS 


The following Exhibits are enclosed with this Notification: 

Exhibit A — Commitments (the “ Commitments” ) 

Confidential Supplement (the — Provided as a Separate Submission 

“Confidential Supplement ”) 
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INTRODUCTORY STATEMENT 

Bank of America Corporation (in its individual capacity, “ BAC ”. and except 
where the context requires otherwise, referred to collectively with its subsidiaries as “ Bank of 
America” ') hereby provides notice to the Board, pursuant to Section 4(k)(l)(B) of the BHCA and 
Section 225.89 of Regulation Y, of its intention to engage through certain affiliates in the 
following activities (the “Proposed Activities *’!, subject to all of the Commitments set out in 
Exhibit A : 

(A) Commodity-related activities (“ Commodity Activities” ') that have 

previously been approved by the Board for financial holding companies 
(“FHCs”) as activities that are “complementary” to financial activities 
permissible under Regulation Y (“ Complementary Activities ”!. ’ including 
(i) engaging in derivative,^ trading, dealing, inteipositioning. 


See, e.g.. Board Letters dated July 2, 2009 (Barclays PLCl (the “ Barclays 2009 Letter ”!. 
April 10, 2008 (Wells Fargo & Comnanvl . August 31, 2007 (BNP ParibasL April 24, 
2007 (Bank of Americai (the “ BAC Order ”!. March 27, 2007 (Credit Suisse Groupi . 
September 29, 2006 (Fortis S.A./N.'V.l . and April 13, 2006 (Wachovia CorporationJ : 
Royal Bank of Scotland Group pic . 94 Fed. Res. Bull. C60 (2008) (the “RBS Order ”'): 
Fortis S.A./N.V.. 94 Fed. Res. Bull. C20 (2008) (the “ Fortis 2008 OrdeF n: Socidte 
Gdnerale. 91 Fed. Res, Bull. C113 (2006); JPMorgan Chase & Co.. 92 Fed. Res, Bull. 
C57 (2006) (the “ JPMorgan Chase Order^ ’l: Deutsche Bank AG. 92 Fed. Res. Bull. C54 
(200Q (the “ Deutsche Bank Order ’”); Barclays PLC . 90 Fed. Res. Bull. 511 (2004); UBS 
AG, 90 Fed. Res. Bull. 215 (2004); Citigroup Inc.. 89 Fed. Res. Bull. 508 (2003) (the 
“Citigroup Order ”, and collectively with the other Letters and Orders set out in this note 
1, the “ Physical Commodity Trading Approvals ”'). 

Such derivative transactions would include options, futures, options on futures, swaps, 
swaptions, forwards, options on forwards, and similar contracts based on commodities 
(collectively, “ Commodity Derivatives” '). 
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intermediation, investment and other transactions which at times involve 
acquiring, making or taking delivery of, holding or retaining title to, or 
arranging for the storage or transportation of, physical commodities as part 
of, or incidental or related to. Bank of America’s investment or 
commercial banking or other related businesses or financial activities 
(“ Physical Commodity Trading Activities” ').^ in relation to certain 
commodities (collectively, “ Approved Commodities ”! for which 
derivative contracts have been authorized for trading on U.S. futures 
exchanges by the Commodity Futures Trading Commission ( “CFTC ”')'* or 
which have been specifically authorized by the Board (collectively, the 
“ General Authorization ”'!:^ (ii) providing certain energy management 
services, including certain power marketing, fuel supply, and risk 
management services (“ Energy Management Services” !, to owners of 


In addition to the purchase and sale of physical commodities, as discussed more fully in 
Part I.D below. Physical Commodity Trading Activities include entering into (i) eertain 
long-term electricity supply contracts (“ Long-Term Electricity Supply Contracts "! with 
large commercial, industrial and municipal/other governmental end-users (see, e.g. . 
Barclays 2009 Letter . RBS Order (collectively, the “ Electricity Supply Contract 
Approvals’ ’! L and (ii) volumetric production payment transactions (“VPPs”) and other 
commodity-related financing transactions (see, e.g. . RBS Order, Board General Counsel 
Letter, dated May 15, 2006 ( UBS AG! (collectively, the “ VPP Approvals” !!. 

The current list of such contracts can be found at: 

http://services.cftc.gov/sirt/sirt.a5Px7Topic-TradineOrganizationProducts . 

For example, as set out in the RBS Order , the Board has specifically authorized FHCs 
(such as Bank of America) that have received approval to engage in Physical Commodity 
Trading Activities in Approved Commodities to physically trade in nickel. 
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power generation facilities under energy management agreements 
('“ Energy Management AgTeements ”~):^ and (iii) conducting certain energy 
tolling activities (“ Energy Tolling Activities *’~);^ and 
(B) Certain other activities relating to permitted Physical Commodity Trading 
Activities, including (i) engaging in Physical Commodity Trading 
Activities in relation to certain commodities that have not previously been 
approved for FHCs, (ii) providing certain asset management services 
( “Asset Management Services ”') to natural gas market participants under 
asset management agreements (“ Asset Management Ageements ”!. and 
(iii) conducting certain sub-chartering activities relating to the 
transportation of physical commodities (“ Sub-Chartering Activities ”), in 
each case as further described in Part I.D below. 

As indicated in Part I.B.l.b below. Bank of America has previously received 
Board approval to conduct Physical Commodity Trading Activities, through Bank of America 
Commodities, Inc. (“BACI”), as “complementary” to financial activities permissible under 
Regulation Y,* subject to certain commitments and restrictions. 


See , e.g.. Barclays 2009 Letter. RBS Order . Fords Order (collectively, the “ Energy 
Management Approvals ”') . 

See, e.g, . Barclays 2009 Letter . Boctrd Letter dated May 21, 2008 (Fortis S.A./N.V.i . RBS 
Order (collectively, the “ Energy Tolling Approvals” ). 

In relation to Bank of America’s Commodity Activities, such financial activities 
(“ Financial Commodity Activities” or “ financial transactions ”! include (i) entering into 
cash-settled Commodity Derivative transactions (or Commodity Derivative transactions 
settled by the receipt and instantaneous transfer of title to the underlying asset (“ title- 
transfer transactions ”)) based on non-financial commodities; (ii) providing information, 

(continued) 
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This Notification is being filed in response to Bank of America’s acquisition of 
Merrill Lynch (the “ ML Acouisition ”! and the integration of the Commodity Activities of Bank 
of America and Merrill Lynch into a single consolidated business unit (the “ BAC/ML 
Commodities Business ”!. This Notification relates to the conduct of the Proposed Activities 
(and other Complementary Activities) through Merrill Lynch afSliates identified in Part t.B.2.b 
below (the “ ML Entities ”!, and such other affiliates as may be formed to conduct such Activities, 
in each case subject to all of the Commitments and to all other restrictions and requirements 
applicable to the conduct of such Activities. 


(continued) 

statistical forecasting and advice with respect to transactions in commodities and 
Coriunodity Derivatives; and (iii) otherwise engaging in advisory, derivative, trading, 
dealing, interpositioning, intermediation, investment and other transactions based on 
financial or non-financial commodities permissible rmder Sections 225.28(b)(6), (7) and 
(8) of Regulation Y. 
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I. BACKGROUND 

A. Bank of America’s Acquisition of Merrill Lynch 

Following receipt of Board^ and other regulatory approvals. Bank of America 
completed the ML Acquisition on January 1, 2009. As of the closing date, the ML Acquisition 
increased Bank of America’s total assets by $650 billion. By completing the ML Acquisition, 
Bank of America enhanced its brokerage, wealth management, global markets, investment 
banking and international capabilities. The consolidated Bank of America/Merrill Lynch is a 
leading global trader and underwriter of securities (and commodiy and other derivatives) across 
a broad range of asset classes, and serves as a strategic advisor to corporations, governments, 
institutions and individuals worldwide. 

Under Board regulations, an FHC may control or acquire more than 5% of the 
voting shares of a company that is “substantially engaged” in financial and incidental activities, 
provided that the FHC either (1) complies with the relevant approval requirements that govern the 
other activities, or (ii) commits to divest impermissible activities within 2 years of the acquisition 
(the “ Grandfathering Period ”'). In advance of the closing of the ML Acquisition, Bank of 
America certified that Merrill Lynch was substantially engaged in activities that are financial in 
nature, incidental to a financial activity, or otherwise permissible for an FHC under Section 4(c) 
of the BHCA, and, as reflected in the Bank of America-ML Order, committed that, within two 

Bank of America. 95 Fed, Res, Bull. B-13 (2009) (the “ Bank of America-ML Order ”). 

12 C.F.R. § 225.85(a)(3). 
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years of the ML Acquisition, it would conform, terminate or divest all activities and investments 
of Merrill Lynch that are not permissible for an FHC under Section 4(c) of the BHCA. 

B, Description of the Parties 

1. Bank of America 

a. General 

Bank of America is a bank holding company registered under the BHCA and an 
FHC under the Gramna-Leach-Bliley Act. As one of the world’s largest financial institutions and 
the largest depository organization in the United States, Bank of America serves individual 
consumers, small and middle market businesses and large corporations with a full range of 
banking, investing, asset management and other financial and risk-management products and 
services. At December 31, 2009, Bank of America’s total assets were approximately $2.2 
trillion, its total deposits were approximately $ 1 trillion and its total shareholders’ equity was 
approximately $230 billion. 

b. Description of Commodity Activities 

Prior to the ML Acquisition, Bank of America’s legacy commodities business unit 
f“ BAC Commodities” '! engaged in a variety of Commodity Activities in the United States 
primarily through Bank of America, N.A. (“BANA”), a national bank supervised by the Office 
of the Comptroller of the Currency (“OCC”); these activities consisted of a wide range of 
customer-driven Financial Cormnodity Activities, including those involving commodity-related 
forwards, options, swaps and other Commodity Derivatives.’* 


Illustrative of the scope of BANA’s previous Commodity Activities are the 
authorizations which the OCC issued to BANA with regard to Commodity Derivatives 
(collectively, the “ BANA OCC Authorizations” ), including OCC Interpretive Letter 

(continued) 
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In addition, on April 24, 2007, the Board issued the BAC Order authorizing Bank 
of America to engage on a limited basis in certain Physical Commodity Trading Activities in 
Approved Commodities through BACI, an indirect wholly-owned subsidiary. Following receipt 
of the BAC Order. BAC Commodities began to engage in certain Physical Commodity Trading 
Activities in the oil, power and gas markets through BACI. 

2. Merrill Lynch 

Merrill Lynch and its subsidiaries engage in a wide range of business activities 
worldwide, including wealth management, and capital markets and advisory services, 
a. Description of Commodity Activities 

Prior to the ML Acquisition, Merrill Lynch had developed a large and successful 
global commodities business (' “ML Commodities” ') engaged in a wide range of Commodity 
Activities. Merrill Lynch began the principal portion of its Commodity Activities in connection 
with its acquisition of Entergy Koch Trading (“EKT”) in 2004. EKT had been a commodity 
business owned by Entergy Koch, LP (a joint venture owned by Entergy Corporation and Koch 
Energy, a subsidiary of Koch Industries (“Koch”)) that was engaged in a number of Commodity 


(continued) 

No. 1073 (October 19, 2006) (portfolio hedging of customer-driven, cash-settled 
derivative transactions on aluminum, nickel, lead, zinc and tin); OCC Interpretive Letter 
No. 1059 (April 13, 2006) (customer-driven, cash-settled derivative transactions on 
polypropylene, injection molding, old corrugated cardboard and the Dow Jones AIG 
Commodity Index); OCC Interpretive Letter No. 962 (April 21, 2003) (title-transfer 
transactions); and OCC Interpretive Letter No. 937 (June 27, 2002) (customer-driven 
cash-settled electricity derivative transactions and customer-driven electricity title- 
transfer transactions). Additionally, Bank of America Securities Limited (London) 
entered into a number of Commodity Derivative transactions outside of the United States 
similar to those entered into by BANA. 
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Activities, including the physical and financial trading of U.S. and European natural gas and 
power, financial transactions involving weather derivatives, and the provision of certain Energy 
and Asset Management Services to customers in the natural gas and power markets. EKT was 
formed in 2001 by the combination of Koch Energy’s physical and financial natural gas and 
power trading business and Entergy Corporation’s physical power marketing business, 

Merrill Lynch transferred the acquired EKT businesses to ML Commodities, a 
unit within its Global Markets & Investment Banking line of business. Following completion of 
the EKT acquisition, ML Commodities expanded the scope of the Commodity Activities of the 
acquired EKT businesses to include capabilities in crude oil, refined products, coal, emissions 
allowances, base and precious metals, natural gas liquids, liquid natural gas, commodity indices 
and fieight. ML Commodities also expanded regionally with the addition of personnel and 
operations headquartered in Singapore focused on the Asia Pacific region. 

b. Entities Involved in Commodity Activities 
ML Commodities conducted (and the BAC/ML Commodities Business currently 
conducts) its Commodity Activities through the ML Entities identified below. 

Reference is made to the Confidential Supplement for further information 
regarding the ML Entities. 

i, Merrill Lynch Commodities, Inc. 

Merrill Lynch Commodities, Inc. (“MLCI”) is the principal entity through which 
the BAC/ML Commodities Business conducts its Commodity Activities in the Americas. MLCI 
is engaged in a wide range of Commodity Activities vrith its clients, including physical and 
financial transactions involving crude oil and refined products, natural gas (including liquid 
natural gas), power, coal, natural gas liquids and emissions allowances, and financial transactions 
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involving weather derivatives and commodity indices (including agricultural indices). MLCI 
maintains a global book for the BAC/ML Commodities Business (a “ Global Risk Book ”l in 
relation to financial risks relating to physical and financial transactions in crude oil and refined 
products. Additionally, MLCI serves on occasion as an intermediary in transactions involving 
metals, whereby MLCI acts as the client-facing entity in respect of such transactions, and the ML ■ 
Entity that manages the relevant Global Risk Book assumes the market risk of such transactions 
through a financial hedge provided to MLCI. MLCI also provides Energy Management Services 
and Asset Management Services to customers in the gas and power sectors, structures certain 
commodity-linked structured notes (including hedging the commodity price exposures related to 
such notes) issued to customers by certain Bank of America and third party entities 
(“ Commodity-Linked Notes ”!, and anticipates engaging in Energy Toiling Activities in the near 
future. 

ii. Merrill Lynch Commodities fEurope) Limited 
Merrill Lynch Commodities (Europe) Limited (together with its subsidiaries, 
“ MLCE ”1 is headquartered in the United Kingdom and is the principal entity through which the 
BAC/ML Commodities Business conducts its Commodity Activities in Europe, the Middle East 
and Africa (“EkffiA”).’^ MLCE is engaged in a wide range of Coirunodity Activities with its 
clients, including physical and financial transactions involving natural gas, power, coal and 
emissions allowances, and financial transactions involving commodity indices and weather 
contracts. MLCE also maintains a Global Risk Book in relation to financial transactions 

MLCE has two subsidiaries, Merrill Lynch Commodities Ltd. Belgrade (Serbia), and 
Merrill Lynch Commodities S.r.l. (Romania), that currently are not being used. 
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involving fireight contracts. Additionally, MLCE serves from time to time as an intermediary in 
transactions involving crude oil, refined products and metals, whereby MLCE acts as the client- 
facing entity, and the ML Entity that manages the relevant Global Risk Book assumes the market 
risk of the transaction through a financial hedge provided to MLCE. MLCE also provides 
Energy Management Services and Asset Management Services to customers in the gas and 
power sectors, stmctuies Commodity-Linked Notes and anticipates engaging in Energy Tolling 
Activities in the near future. 

hi Merrill Lynch Commodities Canada. ULC 
Merrill Lynch Commodities Canada, ULC (“MLCC”) is the principal entity 
through which the BAC/ML Commodities Business conducts its business in Canada MLCC is 
engaged in Commodity Activities including physical and financial transactions with customers 
involving natural gas and oil. 

iv. Merrill Lynch Singapore Commodities Pte, Ltd. 

Merrill Lynch Singapore Commodities Pte. Ltd. (“MLSC”) was originally 
established in 2005 in connection with the expansion of the operations of ML Commodities to 
the Asia Pacific region, MLSC engages in marketing and origination activities relating to 
Commodity Derivatives, including physical and financial transactions with customers involving 
a wide range of commodities (in the case of physical transactions, notably crude oil, refined 
products and coal) and either arranges and/or executes such transactions onjthe books of the 
relevant ML Entity fi.e, . MLCI, MLCE or the ML Entity that manages the relevant Global Risk 
Book) or refers such transactions to such ML Entity. In addition, MLSC executes and books 
physical coal transactions. 
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V. Merriil Lynch Capital Services. Inc. 

Merrill Lynch Capital Services, Inc. (“MLCS”), a parent company of MLCI, 
primarily acts as a counterparty in relation to certain derivative products (including Commodity 
Derivatives). MLCS engages in, and maintains a Global Risk Book in relation to, physical and 
financial transactions involving precious metals. 

vi. Merrill Lynch International 

Merrill Lynch International (“MLI”) is a U.K.-based broker-dealer, and is Merrill 
Lynch’s primary non-U.S. dealer in derivative products. MLI engages in Commodity Activities 
with its clients, including physical and financial transactions involving base metals and 
emissions allowances, and financial transactions involving a number of other commodities 
whereby MLI acts as the client-facing entity, and the ML Entity that manages the relevant Global 
Risk Book assumes the market risk of the transaction through a financial hedge provided to MLI. 
MLI maintains a Global Risk Book in relation to physical and financial transactions involving 
base metals. 

vii. Merrill Lvnch International Bank Limited 

Merrill Lynch International Bank Limited f“ MLIB ”L a Republic of Ireland-based 
bank authorized and regulated by the Irish Financial Services Regulatory Authority and by local 
regulators in certain other jurisdictions with respect to its branch offices and subsidiaries, is the 
primary non-U.S. ML Entity engaged in banking. MLIB acts as a principal for customer-driven 
debt derivative and foreign exchange transactions and engages in deposit-taking, advisory, 
lending, loan trading and institutional sales activity. MLIB also provides collateralized lending, 
letters of credit, guarantees and foreign exchange services to its clients. In addition, MLIB 
engages in physical and financial transactions with customers involving precious metals, and 
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financial transactions with customers involving a number of other commodities, in each case 
whereby MLIB acts as the client-facing entity, and the ML Entity that manages the relevant 
Global Risk Book assumes the market risk of the transaction through a financial hedge provided 
to MLIB. 

viii. Solimar Shipping Limited 

Solimar Shipping Limited (“ Solimar ”) is a subsidiary of MLCI that eonduets the 
B AC/ML Commodities Business’s activities relating to the transportation of physieal 
commodities on chartered vessels, including the Sub-Chartering Activities. 

C. Consolidation of Activities / Creation of the B AC/ML Commodi ti es Business 

Upon completion of the ML Acquisition, Merrill Lynch and its affiliates became 
wholly-owned subsidiaries of Bank of America, and Bank of America began the process of 
integrating the Commodity Activities of B AC Commodities and ML Commodities into a single, 
consolidated BAC/ML Commodities Business (the “ Commodities Integration Process” ). The 
B AC/ML Commodities Business was the first line of business to complete its firm-wide 
integration following completion of the ML Acquisition. 

Prior to the ML Acquisition, ML Commodities had a much more significant 
presence in the conduct of Commodity Activities than that of Bank of America. In 2008, Merrill 
Lynch was one of the top three financial participants in North American physical natural gas 
markets, trading and marketing an average of more than 2.3 Billion cubic feet (“Bcf ’) per day of 
physical natural gas according to Platts Gas Daily, and one of the top five financial participants 
in North American physical power markets, trading and marketing an average of more than 
280,000 MegaWatt hours (“ MWh ”) per day of physical electricity according to Platts Megawatt 
Daily . At the time of the ML Acquisition, ML Commodities was roughly ten times the size of 
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BAC Commodities, based on headcount and profit and loss ( “P&L” ) measures. Because of the 
size and scope of Merrill Lynch’s Commodity Activities relative to those of Bank of America, 
Bank of America decided to consolidate its global Commodity Activities within the ML Entities 
and the existing management organization of ML Commodities. 

Accordingly, today the BAC/ML Commodities Business conducts on a global 
basis all of the Complementary Activities in Covered Commodities previously approved for 
Bank of America and engages (or anticipates engaging) in a wide range of physical and financial 
commodities transactions with customers, including those involving base and precious metals, 
crude oil and petroleum products, natural gas (including liquid natural gas), power, coal, natural 
gas liquids, weather, emissions and commodities indices, and is an active participant in energy 
and commodity-related contract markets. 

Reference is made to the Confidential Supplement for additional information 
concerning the activities of the BAC/ML Commodities Business and the Commodities 
Integration Process. 

D. Proposed Activities 

1. Proposed Activities Permitted Under Existing Complementary Orders 
The BAC/ML Commodities Business engages (or anticipates engaging) in the 
following Complementary Activities that have already been approved for FHCs. 

a. Physical Commodity Trading Activities in Approved Commodities 
As indicated in Part LB. 1 .b above. Bank of America received Board authorization 
under the BAC Order to engage to a limited extent (and as otherwise permitted to FHCs) through 
BACI in Physical Commodity Trading Activities in Approved Commodities. The BAC/ML 
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Commodities Business currently engages in Physical Commodity Trading Activities in a number 
of Approved Commodities through the ML Entities. Because Bank of America’s authority under 
the BAC Order to engage in Physical Commodity Trading Activities limits the conduct of such 
Activities to a single entity (BACI), Bank of America hereby seeks Board approval to engage in 
such Activities through the ML Entities, and such other afFdiates as may be formed to conduct 
such Activities. 

i. Scope of Apnroved Commodities 
This Notification relates to Physical Commodity Trading Activities in the 
following commodities which have already been approved for Bank of America or other FHCs 
(in addition to those other commodities discussed in Part LD.2.a below); 

• Approved Commodities,'^ including the following: 

0 Crude oil. 

o Certain petroleum products (i.e.. gasoil, gasoline, heating oil, jet fuel). 

0 Natural gas (including liquid natural gas). 

0 Certain natural gas liquids fi.e. . propane). 

0 Power. 


For this purpose, all types of an Approved Commodity should be considered covered by 
the General Authorization. For example, as the Board set out in the Citigroup Order. 89 
Fed. Res. Bull, at 510, n.l4: “With respect to granularity, the Board intends ... to permit 
[Physical] Commodity Trading Activities involving all types of a listed commodity. For 
example, [Physical] Commodity trading Activities involving any type of coal or coal 
derivative contract would be permitted, even though the CFTC list specifically approves 
only Central Appalachian coal”. Accordingly, the Physical Commodity Tradmg 
Activities of the BAC/ML Commodities Business will involve both U.S. and non-U.S. 
commodities for which a derivative contract relating to the same type of such commodity 
is authorized for trading on U.S. futures exchanges by the CFTC. 
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0 Coal. 

0 Certain base metals fi.e.. aluminum, nickel,''* zinc). 

• Certain commodities that were specifically approved for other FHCs but 
appear at this time to be covered by the General Authorization (he., appear at 
this time to be Approved Commodities), including the following; 

0 Certain petroleum products (he,, diesel, kerosene, naphtha, residual fuel 
oil).'^ 

0 Certain rratural gas liquids fi.e.. butane, isobutane, ethane, natural 
gasoline).’* 

0 Emissions allowances (including Renewable Energy Credits (RECs), 
Certified Emissions Reductions (CERs), Emission Reduction Units 
(ERUs), European Union Emissions Allowances (EUAs) and 'Voluntary 
Emissions Reductions (VERs)).'’ 

ii. Long-Term Electricity SutidIv Contracts 
In the Electricity Supply Contract Approvals, the Board determined that Long- 
Term Electricity Supply Contracts fall within the scope of Board-approved Physical Commodity 
Trading Activities. 


In the RBS Order, the Board has specifically authorized FHCs that have received 
approval to engage in Physical Commodity Trading Activities in Approved Commodities 
to physically trade in nickel. 

See, e.g.. RBS Order . 

See, e.g.. RBS Order . 

See, e.g.. RBS Order . JPMorgan Chase Order. Deustche Bank Order. 
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The BAC/ML Commodities Business enters into individually negotiated Long- 
Term Electricity Supply Contracts to deliver electricity to and/or manage electricity supply for 
large commercial, industrial and municipal/other governmental end-user customers. Such 
customers are generally knowledgeable and sophisticated about their electricity consumption, 
and typically employ professional managers to enter into and manage such Contracts. Sales to 
these customers involve sophisticated wholesale-type products, such as block energy, load- 
following energy, capacity, transmission and ancillary service. 

Reference is made to the Confidential Supplement for additional information 
concerning the Long-Term Electricity Supply Contracts of the BAC/ML Commodities Business, 
iii. VPPs 

VPPs are a means of financing oil and gas exploration and production. Under a 
VPP, the lender or VPP holder provides an up-ftont payment in exchange for a royalty interest 
that entitles the VPP holder to receive hydrocarbons on a regular basis during the life of the VPP 
transaction in quantities that will allow the VPP holder to recover its up-fi-ont payment and a 
specified return. In the VPP Approvals, the Board indicated that an FHC may engage in VPPs as 
extensions of credit permissible for an FHC under Section 225.28(b)(1) of Regulation Y, if the 
FHC agrees to sell the commodity it receives under the VPP to third parties before delivery. 

For purposes of this Notification, Bank of America confirms that its VPP 
transactions will confonn in all relevant respects to the description of permissible VPP 
transactions set forth in the VPP Approvals . 

Furthermore, in the Commitments, Bank of America agrees that any commodities 
that Bank of America receives under a VPP and does not immediately sell to a third party will 
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count against the aggregate volume limits described therein associated with Bank of America’s 
Physical Commodity Trading and Energy Tolling Activities, 

b. Energy Management Agreements 

Under the Energy Management Approvals, the Board authorized certain FHCs to 
engage in Energy Management Services, subject to certain restrictions. 

The BAC/ML Commodities Business currently acts as energy manager (“ Energy 
Manager”) providing Energy Management Services to owners of power generation facilities 
(“ Asset Owners ”) under a number of Energy Management Agreements. These Energy 
Management Agreements are contractual arrangements between the Asset Owner and the Energy 
Manager for the provision by the Energy Manager of certain specifically defined Energy 
Management Services designed to facilitate the prompt and economic dispatch of the facility’s 
output into the power markets. 

The Federal Energy Regulatory Commission (“ FERC ”! has acknowledged that 
Energy Management Agreements play an important and beneficial role to customers in the 
electricity marketplace.’* In the BAC/ML Commodities Business’s experience, Asset Owners 
usually engage an Energy Manager to provide its expertise, credit support and/or trading 
infiastructure to facilitate activities including, to the extent applicable, (i) the scheduling of 
power sales into the day-ahead and real-time power markets, (ii) fuel supply arrangements in the 
natural gas and other markets, and (iii) compliance with emissions certificate requirements. 
Energy Management Agreements do not provide the Energy Manager with ownership or control 

’* See Market-Based Rates for Wholesale Sales of Electric Energy, Capacity and Ancillary 
Services by Public Utilities . 71 Fed. Reg. 33102 (June 7, 2006) at ^ 124. 
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of the underlying power generation assets. Rather, the Asset Owner operates the facility using 
its own employees and takes on the operating risks in connection with such operations. 
Furthermore, the Asset Owner typically retains ultimate decision-making control over when its 
generation asset will operate and how its output will be marketed.'® 

Reference is made to the Confidential Supplement for additional information 
concerning the Energy Management Agreements of the BAC/ML Commodities Business, 
c. Energy Tolling Activities 

Under the Energy Tolling Approvals, the Board authorized certain FHCs to 
engage in Energy Tolling Activities, subject to certain restrictions. 

The BAC/ML Commodities Business plans to engage in the near future in certain 
Energy Toiling Activities, whereby one party (the “ Energy TolleF ”) contracts for the right to call 
on the Asset Owner of a power generation facility for the firm delivery of generated power 
output in exchange for demand payments based on the market value of the generated power, and, 
in some cases, delivery of fuel (such as natural gas) and emissions certificates. In addition, the 
Energy Toller makes fixed capacity payments to the Asset Owner for the right to call on the 
facility to generate power. The Energy Toller typically receives a margin on the sale of such 
generated power to other customers or in the open market. In certain cases, such agreements can 


Depending on the terms of each Energy Management Agreement, the Energy Manager 
may have some discretion over certain activities related to the managed assets, including 
over selling plant output in wholesale spot markets. However, such discretion is typically 
limited by the terms of the applicable Energy Management Agreement and the associated 
protocols, procedures and risk thresholds that the Asset Owner establishes for the 
services provided by the Energy Manager. 
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be structured as buy/sell arrangements of gas and power with the Energy Toller making net 
payments to the Asset Owner. 

Energy Tolling Activities can play a beneficial role to Asset Owners of existing 
power generation facilities, and can also assist prospective Asset Owners in managing liquidity 
needs and collateralization requirements in connection with financing the acquisition or 
constmetion of new power generation facilities. Energy Tolling Activities do not provide the 
Energy Toller with ownership or control of the underlying power generation assets. Rather, the 
Asset Owner operates the facility using its own employees and takes on all operating risks. The 
principal difference in the United States between Energy Tolling Activities and Energy 
Management Agreements is that, in the former, the Energy Toller acts as principal for its own 
account, and in the latter, the Energy Manager either acts as agent of the Asset Owner, or acts as 
principal to the market for the benefit of the Asset Owner. 

Reference is made to the Confidential Supplement for additional information 
regarding the Energy Tolling Activities of the BAC/ML Commodities Business. 

2. Additional Proposed Activities 

In addition to Commodity Activities that the Board has already approved for 
FHCs, the BAC/ML Commodities Business engages (or anticipates engaging) in certain other 
Proposed Activities that may not yet have been specifically approved as Complementary 
Activities for FHCs, but which are “complementary” to Bank of America’s conduct of Financial 
Commodity Activities. 
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a. Physical Commodity Trading Activities in Certain Commodities 

Not Previously Approved for FHCs 

The Commodities Business engages (or anticipates engaging) in Physical 
Commodity Trading Activities in certain commodities -- specifically lead, tin and aluminium 
alloy (the “Additional Commodities ”') -- which have not previously been approved by the Board 
for FHCs, but for which a derivatives contract based on the commodity trades on a non-U.S. 
exchange that is subject to a regulatory structure comparable to the one administered by the 
CFTC (i.e. . in the case of the Additional Commodities, the London Metal Exchange (“ LME” !). 
Such approval would be entirely consistent with the maimer in which the Board, in the RBS 
Order, analyzed (and approved) Physical Commodity Trading Activities in nickel (which, like 
each of the Additional Commodities, has a derivatives contract traded on the LME). 

Reference is made to the Confidential Supplement for additional information 
concerning the Physical Connmodity Trading Activities of the BAC/ML Commodities Business 
in relation to the Additional Commodities. 

b. Asset Management Agreements 

Asset Management Agreements (which are also called “ asset optimization 
agreements” ! are arrangements under which one party (the “ Asset Manager ”! agrees to manage 
on a contractual basis the gas supply, delivery and/or storage arrangements of a natural gas 
market participant (the “AMA Counterparty ”!. The Asset Manager thus acts as a financial 
intermediary in a principal capacity in transactions between AMA Counterparties and third 
parties. 

Under a typical Asset Management Agreement in the United States, the AMA 
Counterparty would release pipeline transportation and/or storage capacity that it holds to the 
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Asset Manager, along with associated natural gas inventory and natural gas purchase agreements 
it has with third parties. The Asset Manager would use the released capacity to supply natural 
gas back to the AMA Counterparty (so that the AMA Counterparty can fulfill its gas supply 
requirements), and when the assigned capacity is not needed to supply the AMA Counterparty, 
the Asset Manager would use the capacity to make releases or natural gas sales to third parties.^° 
While Asset Management Agreements may be fashioned in a myriad of ways, in the United 
States there are several common components: 

• First , the AMA Counterparty generally enters into a pre-arranged capacity 
release with an Asset Manager at an agreed-upon rate. 

• Second , the AMA Counterparty makes payments to the Asset Manager for the 
gas supply service that the Manager performs. These payments may include 
the AMA Counterparty paying the Asset Manager; (i) reimbursement of the 
full cost of the released storage and transportation capacity, including any 
storage or pipeline capacity-related fees (on the theory that the Asset Manager 
will use the released capacity to transport the AMA Counterparty’s gas 
supplies),^' (ii) a management fee for transportation-related tasks (e.g.. 
nominations, scheduling, storage injections, etc.) associated with the Asset 


In 2008, FERC provided regulations authorizing certain types of Asset Management 
Agreements. See Order No. 712. Promotion of a More Efficient Capacity Release 
Market 123 FERC 1 61,286 (2008). 

Asset Management Agreements involve the use of pipeline and storage capacity assigned 
by the AMA Counterparty to the Asset Manager. However, just as in the case of already 
permitted Physical Commodity Trading Activities, such use does not involve any direct 
ownership, operation or investment in any pipeline or storage facilities. 


21 


CONFIDENTIAL 


FRB-PSI-500029 



2003 


Manager’s obligation to provide gas supplies to the AMA Counterparty, and 
(iii) the Asset Manager’s cost of purchasing gas supplies for the AMA 
Counterparty. 

• Third, the Asset Manager generally shares with the AMA Counterparty the 
value it is able to obtain from any portion of the released capacity and the 
associated gas inventory and gas purchase and sales agreement that is not 
needed to supply the AMA Counterparty’s gas needs. The Asset Manager 
obtains such value cither by re-releasing the capacity or by using it to make 
bundled sales to third parties. The Asset Manager may share that value by: 

(i) paying a fixed “optimization” fee to the AMA Counterparty, (ii) sharing 
profits with the AMA Counterparty pursuant to an agreed-upon formula, or 
(iii) making its gas sales to the AMA Counterparty at a price below market 
levels. 

In Europe, Asset Management Agreements are often known by the generic term 
of Energy Management Services Agreements (among other similar terms).^ The services and 
activities provided under Asset Management Agreements in Europe are functionally similar to, 
but do not go beyond,^^ the services provided and activities undertaken under an Asset 
Management Agreement in the United States. 

Note that terms defined in this section (including “Asset Management Agreement”, 
“Asset Manager” and “AMA Counterparty”) and used for the purposes of describing such 
Agreements in Europe are not used as terms of art, but have the specific meanings 
ascribed to them in this section. 

Indeed, many European Energy Management Services Agreements are more like 
straightforward client-accommodating purchases and sales of commodities. 
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Under a typical Asset Management Agreement in Europe, the AMA Counterparty 
pays a fee to the Asset Manager for services designed to provide a route to market (through the 
Asset Manager’s purchases and/or sales to third parties) for gas produced and delivered by the 
AMA Counterparty to the Asset Manager at a specified delivery point. The services provided by 
the Asset Manager in this context can include making and receiving gas nominations, working 
with the AMA Counterparty, gas field operator and terminal or storage operator to facilitate 
deliveries and acceptance of gas, potentially arranging for the delivery of gas to meet the AMA 
Counterparty’s contractual supply obligations under gas supply agreements with third parties, 
and entering into financial and physical forward purchases and sales of gas and storage and 
transportation capacity. It is also possible for the Asset Manager to share with the AMA 
Counterparty profits from its onward sales and/or purchases of gas to/from third parties in the 
market. 

AMA Counterparties enter into Asset Management Agreements primarily for the 
purpose of transferring storage and pipeline capacity and/or associated gas inventory and gas 
purchase and sales agreements to entities that they perceive have greater skill and expertise both 
in purchasing low cost gas supplies, and in maximizing the value of the released capacity and 
associated agreements when they are not needed to meet the AMA Counterparty’s gas supply 
needs. Thus, a fundamental purpose of an Asset Management Agreement is for the Asset 
Manager to extract as much value from the released capacity and associated agreements as 
possible and to share that value with the AMA Counterparty, which has contracted with the 
Asset Manager precisely because of the Asset Manager’s expertise in this area. Permitting the 
Asset Manager to perform this ftmction reduces the AMA Counteiparty’s costs, which ultimately 
serves to reduce consumer costs. 
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Numerous banking and non-banking competitors are active participants as Asset 
Managers under Asset Management Agreements, including BG Energy Merchants, BNP Paribas 
Energy Trading, BP Energy Company, Deutsche Bank, J.P. Morgan Chase & Co., Louis Dreyfus 
and Sempra Energy Trading. Accordingly, if the BAC/ML Commodities Business were required 
to discontinue its activities in the market for Asset Management Agreements, it would be at a 
competitive disadvantage compared to FHC competitors (as well as with respect to the numerous 
non-FHC competitors which are active in these markets). 

FERC has acknowledged that Asset Management Agreements play an important 
and beneficial role to customers in the natural gas marketplace in the United States.^^ In 
particular. Asset Management Agreements benefit local gas distribution companies (and 
ultimately theh customers) by maximizing the utilization and value of their facilities, reducing 
the time and expense involved in managing gas supply and/or storage arrangements, and creating 
efficiencies in the natural gas market by facilitating a more load-responsive gas supply. Asset 
Management Agreements outside the United Slates serve a similar function. 

Since all of the constituent components of Asset Management Agreements fe.g., 
fixed price gas supply, use of pipeline and storage capacity) are uniformly consistent with and 
part of the Physical Commodity Trading Activities authorized under the BAC Order. Bank of 
America submits that Asset Management Agreements are “complementary” to financial 
activities to the same extent that Physical Commodity Trading Activities are “complementary" to 
financial activities. Moreover, approving Asset Management Agreements as a Complementary 

See Promotion of a More Efficient Capacity Release Market . 72 Fed. Reg. 65915 
(November 26, 2007) at ^ 67-74. 
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Activity would enable FHCs to offer the same integrated services to their customers that are 
provided by a number of their non-FHC competitors?^ FHCs would also acquire more 
information about and experience in natural gas markets in the course of engaging in Asset 
Management Agreements, thereby improving their understanding of and ability to manage risks 
relating to their Regulation Y-permissible Financial Commodity Activities. 

In order to address any concerns that the Board may have with respect to Asset 
Management Agreements, Bank of America has proposed certain Commitments with respect to 
such Agreements, as set out in Exhibit A. 

Reference is made to the Confidential Supplement for additional information 
concerning the Asset Management Agreements of the BAC/ML Commodities Business. 

c. Sub-Chartering Activities Relating to the Transportation of 
Physical Commodities 

In connection with its Physical Commodity Trading Activities (and consistent 
with the Physical Commodity Trading Activities authorized under the BAC Order! , the BAC/ML 
Commodities Business enters into time charters, voyage charters and contracts of affreightment 
in the oil tanker and bulk carrier markets for the purpose of transporting physical commodities 
( “Chartering Activities ”!. In general, the Sub-Chartering Activities of the BAC/ML 
Commodities Business occur when it sub-charters a portion of such chartered vessel’s capacity 
(including period of hire) to a third party under a time charter or a voyage charter. 


As noted above, to the best of BAC’s knowledge, certain FHCs are also currently 
participants in the market for Asset Management Agreements. 
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The Sub-Chartering Activities of the BAC/ML Commodities Business serve to 
reduce the risk of its Physical Commodity Trading Activities, including by enhancing the 
BAC/ML Commodities Business’s understanding of charter markets, and allowing it to avoid 
uimecessary costs relating to the chartering of vessel capacity that the BAC/ML Commodities 
Business is not able to utilize fully on its own in connection with its Physical Commodity 
Trading Activities. 

Sub-Chartering Activities are no different in legal or contractual terms from 
Chartering Activities generally, and the risks related to Sub-Chartering Activities are similar to 
those that the Board has found acceptable with respect to the transportation of physical 
commodities in connection with Physical Commodity Trading Activities. The BAC/ML 
Commodities Business relies on the substantial physical trading, chartering and shipping 
expertise of its legal, compliance and operations personnel, external counsel and technical 
consultants in the monitoring of risks related to such Activities, mcluding contingency planning 
and response. 

For purposes of this Notification, Bank of America submits that Sub-Chartering 
Activities should be understood as an inherent part of Physical Commodity Trading Activities, 
and related to the BAC/ML Commodities Business’s Financial Commodity Activities. 

Numerous banking and non-banking competitors are active participants in charter and sub- 
charter markets in connection with their Physical Commodity Trading Activities (mcluding such 
FHC competitors as Barclays PLC, Goldman Sachs, J.P. Morgan Chase & Co., Macquarie Bank 
and Morgan Stanley). 

Accordingly, Bank of America believes that Sub-Chartering Activities should not 
be considered to be a separate activity (requiring separate Board approval as a “new” 

26 


CONFIDENTIAL 


FRB-PSI-500034 



2008 


Complementaiy Activity), but, rather, that such Activities are an integral part of chartering 
activities relating to the transportation of physical commodities in connection with Physical 
Commodity Trading Activities (and, thus, are themselves a part of Physical Commodity Trading 
Activities and complementary to Financial Commodity Activities). Moreover, the Commitments 
set out in Exhibit A, derived from the Commitments which the Board has required in connection 
with Physical Commodity Trading Activities, will minimize any storage, transportation, legal, 
operational, environmental or reputational risks that could arise in connection with the 
transportation of physical commodities or the Sub-Chartering Activities. 

Reference is made to the Confidential Supplement for additional information 
concerning the Sub-Chartering Activities of the BAC/ML Commodities Business. 

3. Scope and Relative Size of the Proposed Activities 

Reference is made to the Confidential Supplement . 

4. Anticipated Public Benefits of the Proposed Activities 

Significant benefits will accrue to Bank of America’s present and future 

customers and the market for commodity-related financial products and services as a result of the 
conduct of the Proposed Activities. Bank of America expects that allowing the BAC/ML 
Commodities Business to maintain the Proposed Activities in the portfolio of products that the 
BAC/ML Commodities Business currently offers will allow such Business the flexibility to tailor 
and structure a full range of commodity-related products and services to meet customer needs, 
and meet its own risk management objectives. 

With the development of the market for Commodity Derivatives, only a handful 
of the world’s largest and most sophisticated financial institutions are able to offer the breadth of 
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commodity products that customers demand. As described in this Notification, Bank of America 
possesses the financial resources, transactional experience and risk management structures to 
continue to compete vigorously with existing market leaders. Allowing Bank of America to 
continue to engage in the Proposed Activities will solidify its presence as a significant 
competitor and improve liquidity in the market for finaneial services in the commodity sector. 

5. Commitments 

Bank of America proposes to conduct the Proposed Activities in accordance with 
the Commitments set out in Exhibit A . 

E. Risk Management and Internal Controls 

1. Risks Posed by the BAC/ML Commodities Business 

Market Risk The BAC/ML Commodities Business will be exposed to 
movements in the prices of commodities underlying the positions it holds in connection with the 
Proposed Activities. 

Reference is made to the Confidential Supplement for additional information 
concerning Bank of America’s market risk management system applicable to the Proposed 
Activities. 

Credit Risk: In conducting the Proposed Activities, the BAC/ML Commodities 
Business is exposed to the risk of counterparty default similar to the analogous risk of default 
with respect to Financial Commodity Activities that do not require separate approval as 
Complementary Activities. Bank of America applies its credit risk management and control 
infrastructure to monitor and limit the amount, type and concentration of credit risk to which the 
BAC/ML Commodities Business is exposed. 
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Reference is made to the Confidential Supplement for additional information 
concerning Bank of America’s credit risk management and control infrastructure applicable to 
the Proposed Activities. 

Operational Rist. The primary incremental risk posed by the Proposed Activities 
is operational risk. Unlike Bank of America’s Financial Commodity Activities that do not 
require separate approval as Complementary Activities, the Proposed Activities will at times 
require the BAC/ML Commodities Business to arrange for the storage or transportation of 
physical commodities. In this context (and by way of example), mechanical, technological, 
natural or other similar failures may limit the BAC/ML Commodities Business’s ability to 
arrange for the transportation of physical commodities through the appropriate channels, creating 
a risk of default under physical delivery contracts. However, the BAC/ML Commodities 
Business has experience in sourcing alternate supplies in spot markets and other measures to help 
mitigate the potential impact of such defaults. 

In addition, the trading of physical commodities typically involves volumetric or 
financial charges for operational occurrences (such as the typical and customary loss of small 
amounts of product during transport and storage). The loss is typically distributed in industry 
contracts as a percentage charge built into pricing for transportation and storage. Such charges 
vary from physical operator to physical operator and contract to contract (generally depending on 
the delivery points in question), and are typically disclosed during contract negotiations and on 
regular account statements. Bank of America believes, therefore, that this incremental 
operational risk can be reasonably quantified and allocated in market-standard contracts. 


29 


CONFIDENTIAL 


FRB-PSI-500037 



2011 


Reference is made to the Confidential Supplement for additional information 
concerning Bank of America’s operational risk management applicable to the Commodity 
Trading Activities, 

Legal Risk Transactional relationships in the markets for physical commodities 
are often governed by relatively standard master agreements and are supported by well- 
developed cotirse-of-dealing trade practices. Therefore, the Proposed Activities are conducted in 
an environment of relative legal certainty. 

U.S. federal regulatory supervision of natural gas and other commodities markets 
(and comparable regulatory supervision in non-U.S, markets) also mitigates risks associated with 
the Proposed Activities and helps protect physical commodity markets from the adverse effects 
of unfair competition, conflicts of interest and market manipulation. Indeed, U.S. commodities 
markets are actively regulated by the CFTC, the National Futures Association and applicable 
exchanges. In addition, FERC regulates interstate commerce in natural gas and power, including 
with respect to the terms of transportation and the development of related infrastructure. 
Regulations currently in place serve to (i) regulate the cost of certain transportation-related 
services, (ii) ensure non-discriminatory access to markets, (iii) prohibit improper sharing of 
information between a regulated transporter and its affiliates, and (iv) curtail the existence and 
exercise of market power and other anticompetitive practices. 

Additionally, each country in the European Union has an independent national 
regulatory authority to ensure that gas and electricity market participants, including suppliers and 
network companies, operate correctly and provide the services promised to their customers. 

Since 2003, the European Regulators Group for electricity and gas, comprised of the heads of 
each of these national regulatory authorities, has been working to advise and assist the European 
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Commission in the consolidation of E.U. electricity and gas markets, with goals that include 
harmonizing the powers and regulations of independent national regulators, improving cross- 
border regulation, improving transparency and market access, and eliminating barriers to cross- 
border trade. 

Reference is made to the Confidential Supplement for additional information 
concerning Bank of America’s legal risk management system applicable to the BAC/ML 
Commodities Business. 

Reputational Risk: Operational failures to perform under contracts for physical 
delivery could expose Bank of America to reputational risks with end-users. The failure of 
physical operators to actually make delivery in respect of commodities could also expose Bank 
of America to indirect reputational risk. Like other industry participants, the BAC/ML 
Commodities Business will look to contractual provisions and regulatory tariffs to help mitigate 
and control these risks. The application of the Commitments will also help to manage the 
reputational risks related to the conduct of the Proposed Activities. 

2. Control and Risk Management Infrastmcture 

To ensure that the Proposed Activities are conducted in a safe and sound marmer 
and in accordance with applicable law, rules and regulations, Bank of America has implemented 
risk management processes which include appropriate oversight and supervision, managerial and 
staff expertise, and risk identification, measurement and management information systems. 

Bank of America’s well-established risk management policies, procedures and controls 
(including in respect of Operations, Middle Office/Scheduling Functions, Finance, Legal, 
Compliance, Market and Credit Risk, Management and Technology functions) are intended to 
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ensure that appropriate risk limits are established, exposure is recorded and monitored against 
such limits, and transactions are appropriately processed, recorded and documented. 

Reference is made to the Confidential Supplement for a further description of 
control systems and risk mitigants applicable to the conduct of the Proposed Activities. 

a. Control and Risk Management Procedures Specific to the 

BAC/ML Commodities Business 

In addition to general risk management procedures and controls described above, 
the BAC/ML Commodities Business has implemented a number of supplemental procedures and 
controls specifically tailored to the risks and structure of the Business. 

Reference is made to the Confidential Supplement for more information 
concerning BAC/ML Commodities Business supplemental proeedures and controls. 

b. International Coordination 

As part of its risk management procedures, the BAC/ML Commodities Business 
conducts legal due diligence on a periodic basis with respect to jurisdictions outside the United 
States in which transaction counterparties are located and commodity deliveries take place. 

Reference is made to the Confidential Supplement for additional information 
concerning the BAC/ML Commodities Business’ international legal due diligence process. 

3. New Product Approval/Revicw Process 

All new products or business initiatives launched by Bank of America are subject 
to a customary internal approval processes (“ New Product Approval Process” !. 

Reference is made to the Confidential Sunnlement for additional information 
concerning the New Product Approval Process applicable to the BAC/ML Commodities 
Business. 
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F. Financial and Managerial Resources Available to Support the Conduct of the 

Proposed Activities 

1. Financial Resources 

Although the ML Entities will be the primary members of the Bank of America 
group involved in the Proposed Activities, they will be able to draw on the financial resources 
and support of Bank of America and members of the Bank of America group. 

In light of Bank of America’s size and capital levels described in Part I.B. 1 above. 
Bank of America submits that the financial resources available to support the Proposed Activities 
are more than sufficient to support the BA C/ML Commodities Business’s expected business and 
operations. 

Reference is also made to the Confidential Supplement . 

2 . Human Resources 

Reference is made to the Confidential Supplement for infonnation concerning the 
management organizational structure of the ML Entities and the activities and experience of 
certain employees of the BAC/ML Commodities Business. These employees have considerable 
experience and expertise in the execution and multi-disciplinary risk management (including 
operational risk management) of Commodity Activities (including the Proposed Activities). 
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n. REQUEST FOR AUTHORIZATION TO CONDUCT THE PROPOSED ACTIVmES 

By this Notification, Bank of America requests the same authority previously 
granted to certain other FHCs to conduct the Proposed Activities - as set forth in the Physical 
Commodity Trading Approvals, Electricity Supply Contract Approvals, VPP Approvals, Energy 
Management Approvals and Energy Tolling Approvals (collectively, the “ Board Commodity 
Approvals ”') - from and following the end of the Grandfathering Period. As noted above, 
favorable action with respect to this Notification would supplement the BAC Order and enable 
the BAC/ML Commodities Business to continue to conduct (or, to the extent certain Physical 
Commodity Trading Activities or Energy Tolling Activities have not yet been commenced prior 
to the end of the Grandfathering Period, carry out its plans to conduct in the near future) the 
Proposed Activities following the end of the Grandfathering Period. 

Moreover, in support of favorable action with respect to this Notification, Bank of 
America agrees to conduct all Complementary Activities in a manner fully consistent with the 
terms and conditions of the Commitments. 
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in. ANALYSIS OF FACTORS TO BE CONSIDERED UNDER 12 C.F.R $ 225.89 

The Proposed Activities are “Complementary” to a Financial Activity 
Regulation Y currentiy permits FHCs to engage in Financial Commodity 
Activities as activities that are “closely related to banking.” As reflected in the Board 
Commodity Approvals, the Board has determined that (i) engaging in Physical Commodity 
Trading Activities, including in relation to Long-Term Electricity Supply Contracts and VPPs, 

(ii) engaging in Energy Management Agreements, and (iii) engaging in Energy Tolling 
Activities, are complementary to Financial Commodity Activities. As described in Part I.D 
above, Bank of America also submits that engaging in customer-driven Asset Management 
Agreements and Sub-Chartering Activities falls within the scope of Board Complementary 
Orders ’ existing authorizations. 

Many of Bank of America’s principal bank and non-bank competitors provide 
services similar to the Proposed Activities as part of a full-service package. As described in Part 
I.D above, the Proposed Activities will complement Bank of America’s financial activities both 
in completing the range of financial and physical products and services that Bank of America can 
offer and by enhancing the efficiency of its Commodity Activities. Bank of America submits, 
therefore, that the Proposed Activities are “complementary” to Financial Commodity Activities 
for purposes of Section 4(k)(l)(B) of the BHCA and Regulation Y. 

B. The Proposed Activities Will Not Pose a Substantial Risk to the Safety and 
Soundness of Bank of America, its Subsidiary Depository Institutions or the 
Financial System Generally 

The risks created by the Proposed Activities are to be governed by a 

comprehensive system of multi-disciplinary risk management and mitigation already in place. 

As described in Part I.E above, the risks posed by the Proposed Activities are substantially the 
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same as those managed by the Bank of America group in carrying out its Financial Commodity 
Activities. The risk management irLfrastructure that Bank of America (and the BAC/ML 
Commodities Business) have developed to support such Activities is applied to the Proposed 
Activities and provides a similar level of control as to financial and other risks across all of Bank 
of America’s Commodity Activities. Finally, the Commitments, which are substantially the 
same as those provided by other FHCs in connection with the Board's approvals of their 
proposals to engage in certain ofthe Proposed Activities, are designed to minimize the risks 
associated with such Activities. 

In light of the foregoing. Bank of America submits that the Proposed Activities 
will not pose a substantial risk to the safety and soundness of Bank of America, its subsidiary 
depository institutions or the financial system generally. 

C. Approval of this Notification Will Produce Net Public Benefits 

Bank of America submits that the authority to allow the BAC/ML Commodities 
Business to continue to conduct the Proposed Activities will produce significant benefits to its 
present and future customers and will contribute to robust competition in the market for 
commodity-related financial products with little cost or incremental risk to the public. The 
benefits described in Part I.D.4 above, including maintaining the cost-efficiency, flexibility and 
diversification of Bank of America’s Commodity Activities, would be immediate, obvious and 
significant to Bank of America’s customers. Systemic benefits to the commodities markets 
would also be significant, since maintaining Bank of America’s existing presence in commodity 
markets will continue to add further liquidity to such markets and make them more efficient. By 
contrast, as described in Parts I.E and III.B above, the incremental risk associated with 
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maintaining the Proposed Activities is minimal and will be subject to the existing comprehensive 
risk management framework of the BAC/ML Commodities Business. 
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rv. SPECIFIC INFORMATION REQUIREMENTS UNDER 12 C.F.R. S 225.89 

A. Identify and define the proposed complementary activity, specifically 
describing what the activity would involve and how the activity would be 
conducted 

Reference is made to Part I.D above. 

B. Identify the financial activity for which the proposed activity would be 
complementary and provide detailed Information sufficient to support a 
finding that the proposed activity should be considered complementary to 
the identified financial activity. 

Reference is made to the Introductory Statement and Parts I.D and III.A 
above. 

C. Describe the scope and relative size of the proposed activity, as measured 
by the percentage of the projected financial holding company revenues 
expected to be derived from and assets associated with conducting the 
activity. 

Reference is made to Part I.D.3 above. 

D. Discuss the risks that conducting the activity may reasonably be expected 
to pose to the safety and soundness of the subsidiary depository 
institutions of the financial holding company and to the financial system 
generally. 

Reference is made to Parts I.E and III.B above. 

E. Describe the potential adverse effects, including potential conflicts of 
interest, decreased or unfair competition, or other risks, that conducting 
the activity could raise, and explain the measures the financial holding 
company proposes to take to address those potential effects. 

Reference is made to Parts I.E and III above. 

F. Describe the potential benefits to the public, such as greater convenience, 
increased competition, or gains in efficiency, that the proposal reasonably 
can be expected to produce. 

Reference is made to Part III.C above. 

G. Provide arty information about the financial and managerial resources of 
the financial holding company and any other information requested by the 
Board. 

Reference is made to Parts I.E and I.F above. 

38 


CONFIDENTIAL 


FRB-PSI-500046 



2020 


COMMllMENTS 


EXHIBIT 


In order to ensure that the Proposed Activities do not pose a substantial risk to the safety and 
soundness of Bank of America, depository institutions or the financial system generally. Bank of 
America hereby commits to the Board to observe each of the following Commitments in 
cormection with the conduct by Bank of America of the Proposed Activities under the requested 
approval from the Board for the ML Entities and its affiliates to engage in the Proposed 
Activities as complementary to financial activities under Section 4(k)(l)(B) of the BHCA: 

A. General 


• Bank of America will conduct its Complementary Activities pursuant to the authority 
of Section 4 of the BHCA and in accordance with the limitations that the Board has 
placed on the conduct of such Activities. 

B. Physical Commodity Trading and Related Activities 

• Bank of America will limit to 5% of Bank of America’s consolidated Tier 1 capital 
the sum of (i) the aggregate market value of physical commodities that Bank of 
America holds at any one time as a result of its Physical Corrnnodity Trading 
Activities, (ii) the present value of all capacity payments to be made by Bank of 
America in the aggregate in connection with Energy Tolling Activities, (iii) the 
market value of any physical commodities held by Bank of America as a result of a 
failure of reasonable efforts to avoid taking delivery in commodities transactions 
conducted pursuant to Section 225.28(b)(8)(ii)(B) of Regulation Y, and (iv) any 
physical commodities that Bank of America receives under a VPP transaction and 
does not immediately sell to a third party. In addition. Bank of America agrees to 
notify the Federal Reserve Bank of Riclunond if the total amount of the values set out 
in clauses (i) through (iv) exceeds 4% of Bank of America’s consolidated Tier 1 
capital. 

• Bank of America will take and make physical delivery of, or store, only Approved 
Commodities; Le^ physical commodities for which derivative contracts have been 
authorized for trading on U.S. futures exchanges by the CFTC (unless specifically 
excluded by the Board) or which have been specifically authorized by the Board. 

• Bank of America will not own, invest in or operate facilities for the extraction, 
transportation, storage or distribution of commodities (except in satisfaction of debts 
previously contracted or in connection with a nonperforming loan, or where such 


Capitalized terms used in this Exhibit A and defined in the Notification to which this 
Exhibit A is attached (the “Notification” ) but not defined herein have the same meaning 
in this Exhibit A as they have in the Notification, 
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investment is otherwise permissible for an FHC) but will only use storage and 
transportation facilities owned and operated by third parties, and will enter into 
service agreements only with accredited, reputable independent third party facilities. 

• Bank of America will act solely as an intermediary in the physical commodities 
markets, and will not process, refine, store or otherwise alter a physical commodity 
itself. Additionally, Bank of America (i) will not contract for the exclusive right to 
use a facility to alter commodities for any period of time, and (ii) will contract with a 
third party for any services it needs in connection with the handling of any 
coiiunodity. Consistent with the authority to engage in Physical Commodity Trading 
Activities reflected in its Complementary Order. Bank of America will contract with 
third parties (i) to alter only an Approved Commodity, and (ii) to alter the Approved 
Coiiunodity only into another Approved Commodity. 

C. Long-Term Electricity Sunnlv Contracts 

• Bank of America will enter into long-term electricity supply contracts only with large 
commercial and industrial end-users that consume electricity at a rate of at least (i) 
800 MWh/year, or (ii) the minimum consumption level for large commercial and 
industrial customers under applicable state law, whichever is greater. 

D. Energy Management Agreements and Asset Management Agreements 

• Bank of America will only act as Energy Manager or Asset Manager if the Energy 
Management Agreement or Asset Management Agreement under which it performs 
its services, as the case may be, provides that: 

o In the case of an Energy Management Agreement, the Asset Owner of the 

relevant facility retains the right to market and sell power directly to third parties, 
which may be subject to the Energy Manager’s right of first refusal; 

o In the case of an Energy Management Agreement, the Asset Owner of the 
relevant facility retains the right to determine the level at which the facility will 
operate ii.e.. to dictate the power output of the facility at any given time); 

o In the case of an Energy Management Agreement or Asset Management 

Agreement, neither the Energy Manager nor the Asset Manager nor their affiliates 
guarantee the financial performance of the relevant facility; 

o In the case of an Energy Management Agreement or Asset Management 

Agreement, neither the Energy Manager nor the Asset Manager nor their affiliates 
bear any risk of loss if the relevant facility is not profitable; and 

o In the case of an Energy Management Agreement or Asset Management 

Agreement, neither the Energy Manager nor the Asset Manager exercises control 
over the general management or operations of an Asset Owner or AMA 
Counterparty or any power generation, pipeline or storage facility under such 
Agreement 
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E. Sub-Chartering Activities 

• Bank of America will not maintain ownership or exercise control over the general 
management or operations of any chartered vessel or its owner. 

• Any vessel that carries oil in connection with Bank of America’s Chartering or Sub- 
Chartering Activities will (i) be a member of a Protection and Indemnity Club and 
carry the maximum insurance for oil pollution available fiom the Club, (ii) be subject 
to age limitations, (iii) be inspected under the Ship Inspection Report program of the 
Oil Companies International Marine Forum (the industry group to which most of the 
oil company market participants are members, and to which most vessel owners 
submit their vessels for inspection under such program),^ and (iv) have appropriate 
spill response plans and equipment Similar requirements will apply to vessels that 
carry other environmentally-sensitive products, such as natural gas. 

• Bank of America will (i) have a comprehensive backup plan in the event any vessel 
owner in coimection with Bank of America’s Chartering or Sub-Chartering Activities 
fails to respond adequately to an oil spill, and (ii) hire inspectors to monitor the vessel 
loading and discharging of BAC/ML Commodities Business cargo. 

• Bank of America will maintain insurance with creditworthy Protection and Indemnity 
Clubs and/or insurers to cover contractual, tortious or statutory liabilities to third 
parties (including cargo owneis, vessel owners and environmental damage claimants 
(e.g- property owners, fishermen claiming loss of business, and state authorities 
carrying out clean-up)) arising from a vessel chartered as part of Bank of America’s 
Chartering or Sub-Chartering Activities. 

F. Aggregate Revenue Limits 

• Bank of America will limit to 5% of Bank of America’s total consolidated operating 
revenues the sum of all revenues attributable to Bank of America’s (i) Energy 


Prior Board Complementary Orders included a commitment that any vessel that carries 
oil in connection with Chartering Activities will “be approved by a major international oil 
company”. The major international oil companies have ceased providing this approval 
directly and the industry equivalent is the inspection program under the Ship Inspection 
Report program which is conducted by the Oil Companies International Marine Forum 
(and includes records of the prior vessel inspections carried out at the request of oil 
companies) and is available only to members of the industry group. The BAC/ML 
Commodities Business is a Ship Inspection Report program-subscribing member of the 
Oil Companies International Marine Forum. 
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Management Agreements, (ii) Asset Management Agreements, and (iii) Sub- 
Chartering Activities.^ 

G. Assure Proper Risk Management and Controls 

• Bank of America will assure proper risk management and controls over all 
Complementary Activities. 


* * * 

None of the foregoing Commitments restrict the existing authority of Bank of America to deal in 
foreign exchange, precious metals or any other bank-eligible commodity. 


“ Total operating revenues” is defined as net interest income and all non-interest revenue, 
including net securities gains but excluding extraordinary items. 
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PRIVILEDGED AND CONFIDENTIAL 


October 2, 2012 

RE: Notice by The Toronto-Dominion Bank to 
Engage in Commodity Trading Activities 


Mr. Ivan J, Hiinvitz 
Bank Supervision Officer 

Federal Reserve Bank of New York ^ 

33 Maiden Lane, 20‘^ Floor '...-j 

New York, New York 10045 

Dear Mr. Hurwitz: 

'fhe Toronto-Dominion Bank (“TD”), a financial holding company within the 
meaning of Subpart I of Regulation Y, is filing this notice (the ‘‘Notice”), pursuant to 
Section 4(k)(l)(B) of the Bank Holding Company Act of 1956, as amended, and Section 
225.89 of Regulation Y, to request the prior approval of the Board of Governors of the 
Federal Reserve System (the “Board”) to engage in physical trading of nonfinancial 
commodities in the United States as an activity that is complementary to the financial 
activity of engaging regularly as principal in trading and investing in derivative contracts 
based on nonfmancial commodities. 

TD conducts the majority of its commodity trading activiry in financial 
natural gas, physical natural gas, financial crude oil, financial refined oil products, financial 
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metals trading and physical precious metals. TD has been a dealer in commodity derivatives 
in both Canada and the United States since 2000 and has traded in precious metals (financial 
and physical) since 2009. 

With respect to energy commodities, a team of approximately 3 1 people are 
directly employed in performing roles in sales, trading, physical gas control, risk 
management, documentation, accounting and senior management. In 2003, TD began 
trading in physical natural gas in Canada exclusively primarily to serve client needs and as a 
way of conducting more effectively its derivatives activities. Since then, physical natural 
gas clients include natural gas exploration and production companies, local gas distribution 
companies (utilities), commodity chemical manufacturers, natural gas liquids extraction 
plants, forest products firms, food and beverage producers, and greenhouses. TD conducts 
physical natural gas transactions at various trading hub locations across Canada and engages 
in the storage of natural gas at or near several of these locations. Based on information ftom 
the Natural Gas Exchange (NGX), TD is among the top five natural gas trading companies 
in Canada by volume. 

TD, through its indirect wholly-o'VN'ned subsidiary, TD Energy Trading Ino., a 
corporation formed under the law of Calgary, Canada, now proposes to expand its energy 
commodity activities to include trading and structured financing transactions in the natural 
gas markets in the United States (the “Complementary Activities”). Some of these 
transactions will require TD to make or take physical delivery of natural gas and, in some 
instances, to store natural gas, as described in more detail below. 
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The discussion below repeats the information requirements contained in 
Section 225.89 of Regulation Y, followed by TD’s response or reference to an exhibit where 
the response is contained. 

Identify and define the proposed complementary activity, specifically describing what the 
activity would involve and how the activity would be conducted. Identify the financial 
activity for which the proposed activity would be complementary and provide Information 
sufficient to support a finding that the proposed activity should be considered 
complementary to the identified financial activity. 

Regulation Y authorizes bank holding companies to engage as principal in 
derivative contracts based on financial and nonfinancial assets. Regulation Y generally does 
not permit bank holding companies to take or make delivery of nonfinancial commodities 
underlying commodity derivatives, or to purchase or sell nonfinancial commodities in the 
spot market 

TD regularly engages as principal in commodity derivatives that are 
permissible for bank holding companies and that are based on a variety of commodities, 
including natural gas. TD requests the Board to permit it to purchase and sell tlrese and 
other physical commodities in the spot market and take and make delivery of physical 
commodities to settle commodity derivatives. 

TD believes that there is a strong connection between the Complementary 
Activities and TD’s existing activities relating to commodities. TD is involved in physical 
commodity markets in Canada primarily to serve client needs and as a way of conducting 
more effectively its derivatives activities. In order to compete effectively in the commodity 
derivatives business, it is important to be able to enter into physically settled transactions 
and, from time to time, to make or take physical delivery of, or store, the underlying 
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commodity. The authority to engage in the Complementary Activities will enable TD to be 
a more effective and efficient competitor in its existing commodities derivatives business. 

TD will also be able to more effectively hedge transactions in its existing 
business if it has the authority to engage in the Complementary Activities. 

The Complementary Activities will allow TD to provide risk management 
services that more effectively meet clients’ demands. It is often more efficient for clients to 
finance transactions by securing borrowings with physical commodities. To maintain and 
expand its lending relationships wtlr such clients, TD requires the ability to hold title to 
physical commodities. The ability to take title to, or store, the underlying commodity will 
allow TD to structure transactions for clients in a way that best serves its clients’ risk 
management needs. 

The involvement of TD in physical commodities activities will also provide it 
with access to information regarding the physical markets, which will enhance its ability to 
structure transactions for clients and improve its risk management capability. 

The Board previously has detemrincd that Commodity Trading Activities 
involving a particular commodity complement the financial activity of engaging regularly as 
principal in commodity derivates based on that commodity.’ TD submits that the 
Complementary Activities are complementary to its existing commodity derivative 
activities. 


See, e.^.. Barclays Bank PLC, 90 Fed. Res. Bull. 5 1 1 (2004); UBS AG. 90 Fed. Res. 
Bull. 215 (2004); Citigroup, Inc., 89 Fed. Res, Bull. 508 (2003). 
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Describe the scope and relative size of the proposed activity, as measured by the percentage 
of the projected financial holding company revenues expected to be derived from and assets 
associated with conducting the activity. 

Confidential Exhibit 1 contains projections of the expected size of the 
Complementary Activities in energy commodities over the nexd three years and the revenues 
that the Complementary Activities are expected to generate during such period. 

The market value of commodities held by TD as a result of Complementary 
Activities will not exceed 5% of TD’s consolidated tier 1 capital, as calculated under its 
home country standard. For purposes of this calculation, TD will include the market value 
of any commodities held by TD as a result of a failure of its reasonable efforts to avoid 
taking delivery under Section 225.28(b)(8)(ii)(B) of Regulation Y. TD will notify the 
Federal Reserve Bank of New York if the market value of commodities held by TD exceeds 
4% of its tier I capital. 

Discuss the risks that conducting the activitv may reasonably be expected to pose to the 
safety and soundness of the subsidiary depository institutions of the financial holding 
company and to the financial system generally. 

TTie Complementary Activities will entail various types of risk. TD has 
established and maintains policies and procedures for monitoring, measuring, and 
controlling the credit, market, settlement, reputational, legal and operational risks involved 
in its existing commodity actixities, which include trading of both derivative and physical 
contracts. These policies and procedures address key areas such as counterparty credit risk, 
value-at-risk methodology and internal limits with respect to commodity trading. In 
addition, TD has committees that monitor and approve new business and new products, as 
well as maj or changes that could expose TD to operational or reputation risk. Other internal 
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control elements, such as appropriate reporting Hnes, proactive control functions and 
periodic internal audits, help manage inherent risks of commodity derivative activities. The 
policies, committees and control functions referred to in, this paragraph are described in 
Confidential Exhibit 2. 

The potential risks of the Complementary Activities will be further managed 

by the 4% limit on the market value of commodities held pursuant to this activity (discussed 

above) and TD’s commitment that, in conducting its Complementary Activities, TD will not 

(i) own, operate, or invest in facilities for the extraction, transportation, storage, or 

distribution of commodities, or (ii) process, refine, or otherwise alter commodities. In 

conducting the Complementary Trading Activities, TD will use appropriate storage and 

transportation facilities owned and operated by third parties. 

TD vrill take and make delivery only of physical commodities for which 

derivative Contracts have been aathoiized for trading on a U.S. futures exchange by the U.S. 

Commodity Futures Trading Commission (the “CFTC”). 

In light of the foregoing, TD does not believe that the proposed activities may 

reasonably be expected to pose significant risk to the safety and soundness of its subsidiary 

depository institutions, U.S. branches and agencies or to the financial system generally. 

Describe the potential adverse effects, including potential conflicts of interests, decreased or 
anfair competition, or other risks, that conducting the activity could raise, and explain the 
measures the financial holding comnanv proposes to take to address those potential effects. 

TD believes that it has the managerial expertise mid internal control 

framework necessary to manage adequately the risks of taking and making delivery of 
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physical commodities as proposed. Moreover, TD is experienced in managing such risks 
because it engages in physical cominodity trading activities in Canada. 

TD does not believe that the proposed activities v?ill result in decreased or 
unfair competition. In fact, TD’s expansion in the Complementary Activities will be 
preoompetitive. TD will enter this market in the United States as a new competitor rather 
than by acquiring an existing competitor. Permitting TD to engage in the Complementary 
Activities will provide existing competitors in those markets, which include both non- 
financial holding companies and financial holding companies such as Citigroup, Barclays, 
Bank of America and UBS, among others, with additional competition. Pennitting TD to 
engage in the Complementary Activities will also enhance competition by adding additional 
participants in the spot market for nonfinancial commodities and by pennitting TD to offer a 
full range of commodity-related services to its customers. 

Finally, the potential for any adverse effects is further reduced by the fact that 
TD and its Commodity Trading Activities will be subject to applicable commodities laws 
and certain rules and regulations of the CFTC, which is specifically charged with preventing 
fraud, manipulation and abuse in commodity markets generally, including the markets for 
energy commodities. 

Describe the potential benefits to the public, such as greater convenience, increased 
competition, or gains in efficiency, that the proposal reasonably can be expected to provide. 

Authorizing TD to engage in the Complementary Activities will provide 

benefits to the public by enabling the clients of TD to stracture their transactions in the 
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maimer that is most desirable &ora Hie perspective of both efficiency and risk management, 
rather than having the structure of such transactions driven by regulatory constraints. 

As discussed above, permitting TD to engage in tlie Complementary 
Activities will enhance competition by allotving an additional competitor to offer a broader 
range of products to its customers. 

The Complementary Activities would better enable TD to improve its own 

risk management practices, by providing it with greater information regarding tlie physical 

markets, by facilitating the management of its delivery and receipt obligations, and by 

enabling it to hedge its derivatives positions more effectively. 

Provide any information about the financial and managerial resources of the financial 
holding company and any other information requested by the Board. 

A copy of TD’s 2011 Annual Report and quarterly reports for 2012 are 

attached as Public Exhibit 1 to this Notice. 
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^ * 

Confidential treatment is requested for Confidential Exhibits 1 and 2 on the 
grounds that they contain information that is not otherwise available to the public, the 
disclosure of which would be likely to cause TD substantial competitive harm. Confidential 
treatment is therefore warranted pursuant to 5 U.S.C. § S52(b)(4) and 12 C.F.R. Part 261. 

Please address any questions regarding this Notice to me at 212-455-2250 or 
snicginn@stblaw.com . 0TMarkChorazakat212-455-7613 or mehora 2 ak@.stblaw.com . 

Very truly yours, 



Stacie E. McGinn 


Enclosures 
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1. Summary 

Business Area:_ _ ; Commodities 
pepartrnent: _ : Operations 

Region/Location: ; Global 
Owner: : Kevin Jandora 

Reviewer: 

Apithor/Preparer: Kevin Jandora 

Procedure NA - This is not a procedure but a summary of the Commodities 

Frequency: : Operations Department’s support of the physical businesses. This 

; is a companion document to Firm, ISG and Commodities 
Functional Overview and Standard Operating documents and our 

: internal desk, procedures in Commodities Ops. 

Systems Utilized: ' 
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2. Objective 

This document is intended to give the user a high level understanding of the business 
context and Operations support structure in place to support the physical products 
traded by the Morgan Stanley Commodities Division. In the document, the major 
functions performed by each of the physical support teams are described as well as a 
description of some of the key relationships and contractual agreements that are 
significant for the Operations team. 

3. Detail 

A. Locations 

Morgan Stanley trades numerous physically-settled products out of offices in 

Westchester (New York), London, Calgary, and Singapore. ln_addition^ 

Tfanshhontaigne personnel trade and schedufe physical oil products from their offices in 
Denver, Colorado while acting as agent for MSCG. (Please see below for an overview 
of our relationship with Transmontaigne.) 

Direct Operations support personnel for these physical products are located in 
Westchester (New York), London and Singapore, with indirect support personnel (Cash 
Management, Operations Risk, Cross Product Support, etc.) located in the Firm’s 
offices throughout the world. 

B. Organization 
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The following section describes several of our key external business relationships that 
are managed by the physical support teams within Morgan Stanley Commodities 
Operations. These summaries are intended to highlight arrangements in which 
nonstandard support processes are necessary to perform key functions, 

I. Our relationship with United Airlines (New York Physical Operations) 

MSCG has a long-term jet fuel supply agreement with United Airlines (UAL) intended to 
cover the majority of United's demand for fuel at airport locations in the United States, 

As part of the agreement, MSCG engages in physical and financial trading associated 
with supplying UAL. MSCG also shares, with UAL, profits on trading and marketing 
activities that are directly related to United’s consumption and the use of UAL-assigned 
infrastructure. Under the agreement MSCG owns and manages the inventories 
required to support deliveries to UAL and has been assigned from them, the storage 
and transportation agreements needed to support this business. 

From an Operations perspective, under this agreement with United Airlines, trades are 
booked under ‘Term Deals” (described in prior sections) in which each individual 
delivery transaction is not confirmed/affirmed on an individual basis. Deliveries are via 
in tank stock transfers and are settled on a prepay basis, one business day prior to 
delivery. Most locations do not require pricing true ups as fixed price sales, with taxes 
and fees included in the payment, are in place. However, for certain West Coast 
locations, the deals are priced with a current month average, so they require a monthly 
true up once the trade has completed pricing. 

Although the mechanics of the margining process is discussed elsewhere, it is important 
to note that the UAL agreement permits MSCG to margin UAL on a daily basis, taking 
into account both the outstanding exposure for financial and physical trades as well as 
the profit sharing balance that may be owed back to UAL periodically, 

J. London Physical Operations Group 

Effective in 2008, Morgan Stanley's Commodities Group (MSCG) executed an 
agreement with INEOS, the world's third-largest chemical company and a leading 
independent crude oil refiner in Europe. In the agreement, MSCG provides a broad 
range of commodity services to INEOS and supports INEOS's refinery operations in 
Grangemouth, Scotland and Lavera, France. Under the agreement, MSCG provides 
INEOS with critical supply, trading and working capital services, while procuring and 
owning almost all of the crude and feedstocks used as inputs to the refineries and 
offtaking a significant portion of the outputs of those refineries. INEOS have seconded 
a core team of employees to Morgan Stanley's London office to support the operation to 
help both companies capture and share significant commercial synergies. The parties 
share in profits associated with refinery optimization and certain trading activities. 


Redacted By 

Permanent Subcommittee on Investigations 


■■ 14 

Morgan Stanley 

CONFIDENTIAL FRB-PSI-619122 



2070 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


FRB-PSI-619123 





2071 


Morgan Stanley 

ISG Commodity Operations Summary for Physical Energy Products Support 
For Internal Usage Only 


K. Our relationship with Transmontaigne (New York Physical Operations) 

In September, 2006, Morgan Stanley Capital Group Inc. ("MSCG") acquired 100% of 
the equity of TransMontaigne Inc. ("TMG"), an entity that Morgan Stanley currently 
consolidates for accounting purposes. 


TMG’s affiliates are primarily engaged in supplying physical refined petroleum products 
to customers and providing services related to the marketing, transportation and storage 
of such products. MSCG has entered into a number of "arms-length" supply and 
service agreements with TMG’s affiliates. TMG and its affiliates maintain their own trade 
processing and financial systems, and, as a result, all transactions and fees relating to 
the supply of product and the provision of related services among MSCG and TMG’s 
affiliates are entered into both Morgan Stanley and TMG systems. 


One such key agreement is the Terminal Servicing Agreement (“TSA") between MSCG 
and TransMontaigne Product Services Inc., a TMG subsidiary (“TPSi”). Under the TSA, 
MSCG sells TPSI physical refined pertroleum products on a "just-in-time" basis so TPSI 
can then re-sell to the products to their customers. 


All transactions between MSCG and TPSI are entered into both TPSI's and MSCG's 
trade processing systems. On a daily basis, a secure file is sent to represent the cases 
where TPSI has sold product to customers, and in turn has bought from MSCG with the 
title transfer at the flange of the truck. These transactions are sent to MSCG and are 
automatically uploaded into the trade and settlement processing systems. NY Phys 
Ops is responsible for invoicing these sales to TPSI daily. In addition, Phys Ops also 
performs monthly terminal reconciliations on all locations where product is stored at 
their oil terminals to verify inventory volumes. 


Also, under a series of terminal servicing agreements between MSCG and 
TransMontaigne Partners LP, a TMG affiliate (“TLP”), MSCG pays fees to TLP for 
terminaling and transportation services. These fees are recorded under the normal 
process as a contra-revenue on MSCG's books and also recorded on the TLP’s 
financial statements. 


TMG affiliates maintain their own books and records and on a monthly basis provide 
their income statement and balance sheets to Morgan Stanley to be included in the 
consolidated financial statements. From a consolidated perspective, all internal 
revenues and expenses are eliminated. 
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Randall D. Guynn 

2 I 2 A50 423Q 

RahDalL. CUYKM@DPW.COM 


Menlo Park 
Washington. D.C. 
London 
Pa r I s 
Frankflpt 
Madrid 
Tokyo 
Bejoing 
Hong Kong 


March 25, 2009 


Re: Grandfathered Commodities Activities 

Scott Alvarez, Esq. 

Genera] Counsel 

Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, N.W. 

Washington, D.C. 20551 

Dear Mr. Aivarez: 

In our opinion, Section 4(o) of the Bank Holding Company Act of 1956 
(the “BHC Act”) permanently grandfathers from the restrictions on nonbanking 
activities and investments contained in Section 4(a) of the BHC Act the 
continuation by Morgan Stanley and any of its affiliates in any trading, selling and 
investing in any type of commodities or related physical properties or facilities, 
including any processing, extracting, storage, transport or power generation 
facilities, as well as any activities related thereto. 

Discussion 

Section 4(o) of the BHC Act provides that any company that becomes a 
financial holding company after November 12, 1999 “may continue to engage in, 
or directly or indirectly own or control shares of a company engaged in, activities 
related to the trading, sale, or investment in commodities and underlying physical 
properties,” provided that the following conditions are satisfied: 

• Not BHC Or Foreign Bank. The company was not a bank holding 
company or foreign bank as of November 12, 1999; 

• Past Activities Conditions. The company “lawfully was engaged, 
directly or indirectly, in any of such activities as of September 30, 
1997, in the United States’* (emphasis added); 

• Asset Limitation. The aggregate consolidated assets of the 
company attributable to commodities or commodities related 
activities that are not otherwise permitted to be held by a financial 
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holding company (other than under Section 4(o) of the BHC Act) 
must not at any time exceed 5 percent of the company’s total 
consolidated assets or such higher percentage that the Board, of 
Governors of the Federal Reserve System (the “Board”) may 
permit; and 

• Cross-Marketing Limits. The company does not permit: 

o any company, the shares of which it owns or controls 
pursuant to Section 4(o) of the BHC Act to offer or market 
any product or service of an affiliated depository 
institution; or 

o any affiliated depository institution to offer or market any 
product or service of any company, the shares of which 
area owned or controlled by it pursuant to Section 4(o) of 
the BHC Act.' 

In other words, the plain language of Section 4(o) authorizes a qualifying 
financial holding company to continue to engage in any activities related to 
trading, selling and investing in any type of commodities and related physical 
properties or facilities, if certain conditions are satisfied. Section 4(o) does not 


‘ The .full lexl of Section 4(o) is set forth below: 

“Regulation of certain Hnanciaf holding companies 

(o) Notwithstanding subsection (a) of this section, a company that is not a bank holding 
company or a foreign bank (as defined in section 1(b)(7) of the International Banking Act of 1978) 
and becomes a financial holding company after the date of enactment of the Gramm-Leach-Biiley 
Act [November 12, 1999], may continue to engage in, or directly or indirectly own or control, 
shares of a company engaged in, activities related to the trading, sale, or investment in 
commodities and underlying physical properties that were not permissible for bank holding 
companies to conduct in the United Stales as of September 30. 1997, if — 

(1) the holding company, or any subsidiary of the holding company, lawfully 
was engaged, directly or indirectly, in any of such activities as of September 30, 1997, in 
the United Stales; 

(2) the attributed aggregate consolidated assets of the company held by the 
holding company pursuant to this subsection, and not otherwise permitted to be held by a 
financial holding company, are equal to not more than 5 percent of the total consolidated 
assets of the bank holding company, except that the Board may increase that percentage 
by such amounts and under such circumstances as the Board considers appropriate, 
consistent with the purposes of this Act; and 

(3) the holding company does not permit — 

(A) any company, the shares of which it owns or controls pursuant to 
this subsection, to offer or market any product or service of an affiliated depository 
institution; or 

(B) any affiliated depository institution to offer or market any product 
or service of any company, the shares of which are owned or controlled by such 
holding company pursuant to this subsection.” 
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merely authorize the retention of investments in commodities or related physical 
properties or facilities made or held as of a certain date. Instead, it expressly 
extends to the continuation of any acri'vtries related to the trading, selling and 
investing in any type of commodities and related properties or facilities, if certain 
conditions are satisfied. 

Related Physical Properties or Facilities 

Although Section 4(o) does not define the term “underlying physical 
properties,” it is clear from both the context of those words in the statutory' 
language and the legislative history that Congress intended for the term to be 
broadly construed and to include, at a minimum, owning and operating properties 
and facilities used to extract, process, store and transport commodities. 

The term does not refer to the physical commodities underlying any 
contracts for such commodities. Section 4(o) expressly refers to those assets when 
it authorizes the continuation of any trading, sale or investment in “commodities,” 
meaning the physical commodities underlying any commodities contracts. Thus, 
the term “underlying physical properties” clearly refers to something else. While 
the term is not defined in the statute and its specific meaning may not be clear 
from a dictionary reading of those words, the legislative history makes it clear that 
they were intended to refer to physical properties or facilities related to the 
trading, selling or investment in commodities, including physical properties or 
facilities used to extract, process, store, transport or generate commodities. 

Section 4(o) was added to the BHC Act by Section 103(a) of the Gramm- 
Leach-BIiley Act of 1999 (the “GLB Act”),' and was based on an amendment to 
H.R. 1062,'’ one of the first House bills that eventually became the GLB Act. 

H.R. 1062 was introduced in the House on February 25. 1995 during the 
104'*' Congress by Representative Leach and was referred to the House Banking 
and Financial Services Committee (the “House Banking Committee”).'* It was 
reintroduced in the House as H.R. 10 during the 105"' and 106'*' Congresses,^ and 
formed the core of S. 900,* which was introduced in the Senate during the 106'*' 
Congress and became the GLB Act following a conference between the House 
and the Senate.^ 


- Pub. L. No. 106-102, 106'* Cong., T* Sess. (Nov. 12, 1999), 113 Slat. 133S-1481 

(1999). 

* H.R. 1062, 104'* Cong., T' Scss. (February 25. 1995). 

* See H.fi. 1062, 104'* Cong., T' Sess. at 1 (June 22. 1995). 

’ H.R. 10, 105'* Cong., 1“ Sess. (Jan. 7, 1997); H.R. 10. 106'* Cong., Lst Ses.s. (Jan. 6, 

1999). 

‘ S. 900, 106'* Cong., 1” Sess. (Apr. 28, 1999), 

*See Conf, Rep, No, 106-434 (Nov. 2, 1999). 
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The language of Section 4(o) jelevant to this question - namely, that 
certain companies are authorized to engage in “activities related to the trading, 
sale, or investment in commodities and underlying physical properties” as long as 
certain conditions were satisfied - remained unchanged throughout the legislative 
process. 

The original version of H.R. 1062 did not contain an exemption for 
commodities or commodities-related activities.* The provision that formed the 
basis of Section 4(o) first appeared in the amended version of H.R. 1062 that was 
reported out of the House Banking Committee bn May IS, 1995 and was referred 
to the House Commerce Committee.’ That amended bill contained the following 
exemption, in relevant part: 

“(C) Commodities. — 

(i) In General. — An investment bank holding company 
predominantly engaged as of January 1, 1995, in securities activities in the 
United States (or any successor of such company) may engage in, or 
directly or indirectly own or control shares of a company engaged in, 
activities related to the trading, sale, or investment in commodities and 
underlying physical properties that were not permissible for bank holding 
companies to conduct in the United Slates as of January 1, 1995, provided 
such investment bank holding company, or any subsidiary of such holding 
company, was engaged directly, indirectly, or through any such company 
in any of such activities as of January I, 1995, in the United States.” 
(Emphasis added. 

The House Banking Committee Report accompanying the amended bill 
described the purpose and scope of this precursor to the Commodities Exemption 
as follows: 

“Section 12(a)(1)(C) permits firms whose activities in the United States on 
January 1, 1995 were predominantly securities activities to engage fully in 
all commodities activities if the firm was engaged, directly or indirectly, in 
the United States, on January 1, 1995, in any commodity activity which 
was not then permissible for a bank holding company to conduct in the 
United States. The Committee intends that activities relating to the trading, 
sale or investment in commodities and underlying physical properties shall 
be construed broadly and shall include owning and operating properties 
and facilities required to extract, process, store and transport 
commodities .” (Emphasis added.)” 


“ See H.R, 1062, 104"’ Cong,, l“ Sess. (February 25. 1995). 
’See H.R. 1062, lO^" Cong., l” Sess. al 1 (June 22, 1995). 
M. a! 97. 

" H.R. Rep. No, 104-127, Part 1. al 97 (May 18, 1995), 


CONFIDENTIAL 


FRB-PSI-706301 



2086 


Scott Alvarez, Esq. 5 March 25, 2009 

The bill contained the identical exemption when it was reported out of the 
House Commerce Committee on June 22, 1995.'’ The House Commerce 
Committee Report also described the purpose and scope of the Commodities 
Exemption in identical terms. 

The same core language referring to “underlying physical properties" was 
carried over into H.R. 10, as introduced into the 105"' and 106"' Congresses,'*' 
used in the commodities exemption added to the Senate version of the bill -S, 

900 - during the 106"’ Congress,'^ and used in the final language of the statute. 

We have been unable to find any legislative history suggesting a different 
meaning for the term “underlying physical properties.” 

while the ownership and operation of power generation facilities are not 
specifically mentioned in the legislative history, we believe that they are included 
within the term “underlying physical properties" because Congress stated that the 
term was to be “construed broadly” and was to “include” the ownership and 
operation of properties and facilities required for the extraction, processing, 
storage and transportation of commodities. By choosing the word “include,” it is 
clear that Congress intended for the specific list of permissible underlying 
physical properties to be illustrative, not exhaustive of what is permitted - that is, 
what is permitted at a minimum. Combined with the instruction that the term 
“underlying physical properties” is to be construed broadly, we believe that the 
ownership and operation of other properties and facilities related to permissible 
commodities trading and investment activities, such as electrical power generation 
facilities, were intended by Congress to be included within the term because 
trading, selling and investing in electrical power is clearly a grandfathered 
commodities activity. 

Continuation of Activities 

The language and history of Section 4(o) also make it clear that any new 
financial holding company that satisfies the conditions of the grandfathering 
provision may continue any activities relating to the trading, sale or investment of 
any type of commodities or related physical properties or facilities that it had been 
directly or indirectly engaged in when it became a financial holding company. 
Section 4(o) does not merely grandfather certain otherwise impermissible 
investments that were made as of a certain date. It permanently grandfathers the 
continuation of certain otherwise impermissible activities after the company 
becomes a bank holding company. 


H.R. Rep. No. 104-127, Part 3, ai 25 (June 22, 1995). 
Id. at 90. 


H.R. 10, 105“ Cong., 1“ Sess. at 112 (Jan, 7. 1997); H.R. 10. 106'" Cong., 1“ Sess. at 
112 (Jan. 6, 1999). 


S. 900, loe* Cong., T' Sess. at 142 (July 20, 1999). 
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Specifically, Section 4(o) authorizes a qualifying financial holding 
company that “becomes a financial holding company after the enactment date” of 
the GLB Act to continue to engage in activities related to the trading, sale and 
investment in commodities and underlying physical properties that were not 
permissible for a bank holding company on September 30, 1997 if certain 
conditions are satisfied. The statute thus contemplates (he following sequence of 
events; (1) an entity conducted “ any of such activities” on September 30, 1997, 

(2) the. GLB Act is enacted (November 12, 1999), and (3) an otherwise qualifying 
company subsequently becomes a financial holding company. In this sequence of 
events, the otherwise qualifying financial holding company is authorized to 
continue to engage in the trading, sale and investment of commodities and 
underlying physical properties, and related activities, after becoming a financial 
holding company. 

The legislative history is consistent with this reading of Section 4(o). The 
word “continue” was added to the Senate’s version of the bill by Senator Gramm 
to make it Clear that a qualifying financial holding company could continue its 
existing commodities activities and not be required to divest any commodities 
investments or discontinue any commodities activities in order to enjoy the 
benefits of becoming a financial holding company. Senator Gramm explained the 
purpose of his addition as follows: 

“The above amendment assures that a securities firm currently engaged in 
a broad range of commodities activities as part of its traditional investment 
banking activities, is not required to divest certain aspects of its business 
in order to participate in the new authorities granted under the Financial 
Services Modernization Act. This provision ‘grandfathers’ existing 
commodities activities .” (Emphasis added.)'^ 

The purpose and scope of the exemption were also described in the report 
of the Senate Banking, Housing and Urban Affairs Committee (the “Senate 
Banking Committee”) on April 28, 1999. 

“This section also grandfathers commodity activities and affiliations of 
certain companies becoming bank holding companies after the date of 
enactment of the Act. Generally, these companies may continue to engage 
in or, directly or indirectly, own or control shares of a company engaged 
in activities related to the trading, sale or investment in commodities and 
underlying physical properties if the holding company or any subsidiary 
was lawfully engaged in such activities as of September 30, 1997 in the 
United States; and the holding company is predominantly engaged in 
activities financial in nature,”’’ 


Amendment No. 9 by Senator Gramm (March 4, 1999), available under; 
bltp://lrank ing.5cnaie.gov/docs/repnns/fsmod99/gfantm9. him . 

" S. Rep. No. 106-44, at 21 (April 28. 1999). See also H.R. Rep. No. 106-74, Part 3, at 
151 (June 15, 1999); Conf. Rep. No. 106-434, at H11293 (daily ed. November 4, 1999). 
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This explanation makes it clear that the Senate Banking Committee intended for 
certain new bank holding companies to be able to “continue” their commodities 
and commodities-related activities after becoming financial holding companies if 
the conditions set forth in the statute we|e satisfied. 

Application to Morgan Stanlej 

Morgan Stanley was not a bank holding company or foreign bank as of 
November 12, 1999, but became a bank and financial holding company on 
September 21, 2Q08, long after the date on which the GLB Act was enacted. 
Morgan Stanley has advised us that it engaged in at least some impermissible 
commodities activities as of September 30, 1997. On the. basis of the foregoing, 
we believe that.Morgan Stanley would qualify for the exemption set forth in 
Section 4(o) of the BHC Act. 

Conclusion 

In conclusion, we believe that Section 4(o) permanently grandfathers from 
the nonbanking investment and activities restrictions contained in Section 4(a) of 
the BHC Act the continuation by Morgan Stanley and any of its direct and 
indirect subsidiaries of any trading, selling and investing in any type of 
commodities or related physical properties or facilities, including any processing, 
extracting, storage, transporter power generation facilities, as well as any 
activities related thereto. 


If you have any questions, please feel free to call or send me email (212- 
450-4239; guvnntajdpvv.com V 


Very truly yours. 



Randall D. Guynn 


CONFIDENTIAL 


FRB-PSI-706304 










2090 




2091 















2095 


o 



G) 

_l 

C 

(0 

o 

o 

O) 

S 

c 

i2 

o 

li 

I 

5s‘ 



CO 

1- 

O CM 

•o £ 
i: o 

s 

o n 
ffl S 




Confidential 


GSPSICOMMODS00009268 


2096 





2097 



Confidential 


GSPSICOI\/IMODS00009270 



2098 



hS 


Confidential 


GSPS1COMMODS00009271 







2099 



Confidential 


GSPSICOMIVIODS00009272 




2100 





Page(s) 

Redacts By Th e 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009274 - 275 





2102 



Confidential 


GSPSICOMMODS00009276 




2 









2105 


Page(s) 

Red^fed By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009279 





2106 



Confidential 


GSPSICOM1VIODS00009280 



2107 



Confidential 


GSPS1COMMODS00009281 



2108 



Confidential 


GSPSICOMIVIODS00009282 



2109 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009283 




2110 



Confidential 


GSPSICOMI\/IODS00009284 



2111 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009285 - 286 





2112 



Confidential 


GSPSICOMMODS00009378 



2113 



Confidential 


GSPSICOMMODS00009379 



2114 



Confidential 


GSPSICOMMODS00009380 


2115 





o 



Confidential 


GSPSICOMI\/10DS00009381 





2116 



Confidential 


GSPSICOMMODS00009382 



2117 





2118 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009384 - 385 




2119 




Confidential 


GSPSICOMMODS00009386 





2120 



OCD 


Confidential 


GSPSICOMMODS00009387 



2121 



Confidential 


GSPSICOMMODS00009388 


2122 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009389 





2123 



Confidential 


GSPSICOMMODS00009390 


2124 




Confidential 


GSPSICOMMODS00009391 



2125 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009392 





2126 



Confidential 


GSPSICOMI\/IODS00009393 


2127 



Confidential 


GSPSICOMMODS00009394 



2128 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009395 - 397 





2129 




o 

Cl) T- 

S o 

<5 *- 
b 

° ■S 

•O M 

s => 

o x: 
CD I- 


Bjs 

Ht3 


Confidential 


GSPSICOMMODS00009398 


2130 



Confidential 


GSPSICOMMODS00009399 



2131 



Confidential 


GSPSICOMMODS00009400 



2132 




Confidential 


GSPSICOMMODS00009401 






2133 



Confidential 


GSPSICOMMODS00009402 




2134 






2135 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009404 -405 





2136 



Confidential 


GSPSICOMI\/IODS00009406 



2137 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009407 - 408 





2138 



Confidential 


GSPSICOMMODS00009409 


2139 




Confidential 


GSPSICOMMODS00009410 



2140 



Confidential 


GSPSICOI\/II\/IODS0000941 1 






2141 



Confidential 


GSPSICOMMODS0000941 2 



2142 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009413 





2143 



Confidential 


GSPSICOMMODS00009414 


2144 



Confidential 


GSPSICOMMODS0000941 5 



2145 




Confidential 


GSPSICOMMODS0000941 6 



2146 



Confidential 


GSPSICOMMODS0000941 7 


2147 



Confidential 


GSPSICOMMODS0000941 8 



2148 




Confidential 


GSPSICOMMODS0000941 9 


2149 



Confidential 


GSPSiCOMMODS00009420 



2150 



Confidential 


GSPSICOMMODS00009421 


2151 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009422 





2152 



Confidential 


GSPSICOMMODS00009450 


2153 



Confidential 


GSPSICOMMODS00009451 


2154 



Confidential 


GSPSICOMMODS00009452 


2155 




Confidential 


GSPSICOMMODS00009453 



2156 



Confidential 


GSPSICOMI\/IODS00009454 



2157 



Confidential 


GSPSICOMMODS00009455 




2158 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009456 -457 





2159 






2160 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009459 





2161 




Confidential 


GSPSICOMMODS00009460 







2163 




Confidential 


GSPS1COMMODS00009462 



2164 



Confidential 


GSPSICOMMODS00009463 



2165 



Confidential 


GSPS1COMMODS00009464 



2166 




Confidential 


GSPSICOMMODS00009465 



2167 



Confidential 


GSPSICOMMODS00009466 


2168 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPStCOMMODS00009467 





2169 



Confidential 


GSPSICOMMODS00009468 



2170 



Confidential 


GSPSICOMMODS00009469 




2171 



Confidential 


GSPSICOIVIIVIODS00009492 



2172 



Confidential 


GSPSICOMMODS00009493 


2173 



Confidential 


GSPSICOMMODS00009494 



2174 



Confidential 


GSPS1COMMODS00009495 


2175 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009496 - 497 



2176 



Confidential 


GSPSICOMMODS00009498 


2177 




Confidential 


GSPSICOMMODS00009499 




2178 








2179 




Confidential 


GSPSICOMMODS00009501 


2180 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009502 















2182 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009504 - 505 





2183 



Confidential 


GSPSICOMI\/!ODS0000951 9 




2184 




Confidential 


GSPSICOMMODS00009520 


2185 



Confidential 


GSPSICOMMODS00009521 




2186 



Confidential 


GSPSICOMMODS00009522 



2187 




Confidential 


GSPSICOMMODS00009523 



2188 



Confidential 


GSPSICOMMODS00009524 


2189 



Confidential 


GSPSICOMIVIODS00009525 








2191 



Confidential 


GSPSICOMMODS00009527 


2192 



Confidential 


GSPSICOMMODS00009528 




2193 



Confidential 


GSPSICOMMODS00009529 




2194 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009530 - 532 





2195 





Confidential 


GSPSICOMMODS00009533 





2196 



Confidential 


GSPSICOMMODS00009534 



2197 



Confidential 


GSPSICOIVIIVIODS00009535 



2198 



Confidential 


GSPSICOMMODS00009536 



2199 




Confidential 


GSPSICOMMODS00009537 




2200 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009538 




2201 



Confidential 


GSPSICOMMODS00009539 



2202 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009540 





2203 


O 

m 

<a 


Q) 

U 

c 

.2 

" 5 . 

e : 


o 

o 



«» 

3 

13 




JS s 


% s 
1 2 


S 

S I 

f 2 

I c 


III'® 
£ « s s> 

I1 1 

1 o I 


Q 
LU 
I — 

o 

< 

Q 

LU 

ai 


Confidential 


GSPSICOMMODS00009541 



2204 



Confidential 


GSPSICOMMODS00009542 



2205 



Confidential 


GSPSICOMMODS00009575 



2206 



Confidential 


GSPSICOMMODS00009576 


2207 



Confidential 


GSPSICOMMODS00009577 



2208 




Confidential 


GSPSICOMMODS00009578 




2209 



Confidential 


GSPSICOMMODS00009579 






2211 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigations 


GSPSICOMMODS00009581 -582 




2212 



sS 


Confidential 


GSPSICOMMODS00009583 






2213 




Confidential 


GSPSICOMIV10DS00009584 




2214 




Confidential 


GSPSICOMMODS00009585 



2215 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


GSPSICOMMODS00009586 





2216 




Confidential 


GSPSICOMMODS00009587 



2217 




Confidential 


GSPSICOMMODS00009588 



2218 



Confidential 


GSPSICOMMODS00009589 




2219 



Confidential 


GSPSICOMMODS00009590 


2220 



Ea 

2=3 


Confidential 


GSPSICOMMODS00009591 



2221 



sS 

Oes 


Confidential 


GSPSICOMMODS00009592 




2222 



Confidential 


GSPSICOMMODS00009593 


2223 



Confidential 


GSPSICOMMODS00009594 


2224 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


GSPSICOMMODS00009595 




2225 



Confidential 


GSPSICOI\/IMODS00009596 




2226 



it 

*0 

^ "c 
■ 0 ^ 0 ) 
“ & '5. 

■s “'g 
" 

° e 1 - 

*5° 

(0 U c 

E ® 03 
OT 03 
03 ^ (0 


4 = 03 

03 ^ a. 

£ -Si .s- 


c <D 

(U ^ 

S -o 

a E 




j o' 


o -5 
032 


^ 2 


< 03 

l| 

43 03 
« "O 


^ 03 « 

* -S T3 

S 

-2 E 
§.2| 
P 03 2 

2 -C 03 
W ■C ^ 


o E 

-S E 


43 «_ . 


~ -D ^ C 
Q) (0 O 

■° E g-s 

LU o *0 P 
5 -O ^ = 

5 O I £ 

o w O ■“ 
tfi C dJ c 

£ E “I 
= 


.u 75 J £ 
-2 o 2 S 

» - ^ O. t/3 

B 

£ -S S £ £ 

S g “1)0 

2 g-^ 2 ^ 

> & ti TS E 

= ^ ? 2 0 ) 

0) o ^ c •© 

3 .sell 

j 3 a g « 

tI 2 £ £ «> 

O _ O » £ 

<fl O ^ ^ 3 

£ ^ S « ” 

3 C 3 P rs 

*= O ^ g 

^ 'S o> £ E 

u ^ c a. 


s “ 1“ 3 


a. 


§1 

S J= 


£ 


03 V) 

£ .S 

"o •■? 


E O Q. S Oct 


f « f 

i i I 

t ^ t 

1^3 

^ S o 

^ f ■S 

0 F 

s b a 

re o > 

"re 

1 s s 


I I i 


(U 

u 

c 

,2 

"q. 

E 

o 


o 


o 

E 

O 




Confidential 


GSPSICOMMODS00009597 



2227 






Confidential 


GSPSICOMMODS00009598 



2228 



Confidential 


GSPSICOMMODS00009599 



2229 



Confidential 


GSPSICOMMODS00009600 



2230 



Confidential 


GSPSICOMMODS00009601 




2231 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


GSPSICOMMODS00009602 



2232 



S5£ 

5 ? 


Confidential 


GSPSICOMMODS00009603 



2233 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


GSPSICOMMODS00009604 - 605 





2234 



Confidential 


GSPSICOI\/1IV10DS00009606 



2235 








Confidential 


GSPS1COMMODS00009607 



2236 




Confidential 


GSPSICOMMODS00009608 




2237 


Page(s) 

Redacted By The 
Permanent Subcommittee 
on Investigation 


GSPSICOMMODS00009609 - 610 




2238 



= 2 
SS 


Confidential 


GSPSICOMMODS0000961 1 



2239 



Confidential 


GSPSICOMI\/IODS0000961 2 



2240 



©re 

I35ZJ 


Confidential 


GSPSICOIVIIVIODS00009613 



2241 



Confidential 


GSPSICOMIVIODS0000961 4 



2242 


tf) 

<D 

O 

(V 

cn 

<u 

"D 

03 






Confidential 


GSPSICOMIVIODS00009664 




2243 


o 

w 

(D 

■o 

rtj 

ki. 

e 

wmmm 

TO ^ 
C ^ 

o e 

01 

I! 

0 .£ 

^2 





Confidential 


GSPSICOIV1IV10DS00009670 




2244 



Confidential 


GSPSICOMMODS00009675 



2245 



Confidential 


GSPSICOMMODS00009677 




2246 



Confidential 


GSPSICOMMODS00009690 













2251 


Company Number: 3541413 


NUFCOR INTERNATIONAL LIMITED 


DIRECTORS’ REPORT AND FINANCIAL STATEMENTS 
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NUFCOR INTERNATIONAL LIMITED 


NOTES TO THE FINANCIAL STATEMENTS . 31 DECEMBER 2011 


9. STOCK 

Purchased for resale: 



31 December 2011 

31 December 2010 


US$ 

US$ 

Uranium 

157,835,661 

112,846,611 

Uranium conversion services 

3,071.250 

8,437,293 


160,906,911 

121^833104 


At 31 December 2010, uranium conversion savices were on loan to counterparties. The replacement cost of the 
uranium held at 3! December 2011, based on market values at the balance sheet date, was US$157,336,054 (31 
December 2010; US$153,910,271). 

Stocks of uranium and uranium conversion services are valued at the lower of cost or net realisable value. Net 
realisable value is determined after taking account of sales prices under any matching forward sales contracts entered 
into prior to the year end. In the event that the company has forward sales contracts to sell stocks at a price below 
both the forward cost of stock and the market price at the balance sheet date, provision is made against the carrying 
value of Slock for the difference between the contract value and the lower of the forward cost of stock and market 
price. 
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NUFCOR INTERNATIONAL LIMITED 

NOTES TO THE FINANCIAL STATEMENTS • 31 DECEMBER 2012 


9. STOCK 

Purchased for resale: 



31 December 2012 

31 December 2011 


US$ 

US$ 

Uranium 

230,283,138 

157,835,661 

Uranium conversion services 

2,246,812 

3,071,250 


232,531,951) 

160,906,911 


The replacement cost of ihe uranium held at 31 December 2012, based on market values at the balance sheet date, 
was US$230,054,464 (31 December 2011: US$ 157,336,054). 

Stocks of uranium and uranium conversion services are valued at the lower of cost or net realisable value. Net 
realisable value is determined after taking account of sales prices under any matching forward sales contracts entered 
into prior to the year end. In the event that the company has forward sales contracts to sell stocks at a price below 
both the forward cost of stock and the market price at the balance sheet date, provision is made against the carrying 
value of stock for the difference between the contract value and (he lower of the forward cost of stock and market 
price. 
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Reporter Name: GOLDMAN SACHS GROUP, INC., THE 

ID RSSD: 2380443 

Report Confirmation No.: 1 17305 

Total events submitted: 2 

Total pages: 4 

Submitted to: Federal Reserve Bank of New York 
Date submitted: (Pending) 


FR Y-10 

0MB Number 7100-0297 
Approval expires December 31, 2014 
Page 1 of 4 


Board of Governors of the Federal Reserve System 


Changes in Organizational Structure — FR Y-10 

This report is required by law: Sections 4(k) and 5(c)(1)(A) of the Act (12 U,S.C. §§ •248(a)(1),- 321. 601, 611a and 615); Section 
Bank Holding Company Act (12 U.S.C. §ri843(K). .1844(g)(1) ZlUSfc) of Regulatiom K (12 CFR 211.13(c)); and Sections 
(A)); Section 8(a) of the internatibna!., Banking (12^ U.S.C. § ;225;5(b) and 225.87 of Regulation Y (1 2 CFR 225.5(b) and 
3106(a)): Sections 11(a)(1), 25(7) and 25Aof.the Federal Reser/e 225.87)."'K . • ' ' 


Reporter's Name, Street, and Maiiihg Address 


Submission Date; 


iTOLbKAJf SACES SEOUP, 


Legal Name 
200 West SI 


Physical Street Address 

NEff VOBX, rrEtt YOKE 

Repofler's MaiHng Address (if different from physical street address) 

City and County 
try, VKXTED SUTSS 

Mailing City 

J02B2 

State/Province, Country 

Zip/Postal Code Mailing Siate/Province, Country Zip/Postal Code 


Contact's Name and Mailing Address for this Report 


Jaaea rar&ieca 

Vice Pratldaot 

323 Soutlt Main Straat l3Ch Floor 


Name 

Title 

Contact’s Mailing Address (if different from reporter's) 


S01-741-S80S 


Seit LaJca City 


Area Code/Phone Number/Extension 


Mailing Cdy 


80l-8S4~l307 


OT, UHIT8B STATES 

84101 

Area Code/PAX Number 


Mailing Slate/Province. Country 

Sp/Postal Code 


jaaiea.i»etltta9sB.eea 
E-mail Address 


Authorized Official 


’ Primed Neme Title ' 

am an authorized official of this company named above, and 
hereby declare that this report is true and complete to the best of 
my knowledge and belief. 


Filad Electroaiaally 

Signature of Authorized OfTicia! Data of Signature 


For Federal Reserve Bank Use Only 

ID_RSSD 2SB0443 


Does the reporter request oonfidentisi freafmenf for any portion 
of this submission? 

□ Yes Please identify the report scheduie(s) and item(s) to 
which this request applies; 


□ In accordance with the instructions on page GEN-4, 
a letter justifying the request is being provided. 

□ The information for which confidential treatment is 
sought is being submitted separately and labeled 
"Confidential," 

S No 


Public reporting burden for the information oolladlon is esbmaled to average 1.7S hours per resptmsa, iRChidmg time to gather and maintain the data and complete the information collec- 
tion. The Federal Reserve mey not conducl or sponsor, and e persim is no) regwred to respono to any toformation coRectlon unless It displays a currently valid OMB control number. 
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Report/Event Confirmation No.: 1 17305/360249 


4(k) Schedule 


for Federal Reserve Bank Use Only 

ID_RSSD_TOP(toplier8HC) 23B&I43 

IO_t«SO_£1 {direct holder) 3932193 

l□_RSSD_E2 (reportable company) 


Use this schedule to provide required post-transaction notice for actn^es, formations and acquisitions of companies, and large merchant 
banking and insurance company investments authorized under Section 4(k) of the Bank Hoiding Company Act. 

Check box if correction □ 


Post-Transaction Notice Section 


1, a. Event Type (check one only): l.b. DateofEvent: 

(MM/DD/YYYY) 

□ New Activity Commenced Directly by an FHC or Through an Existing Subsidiary 

□ New Activity Commenced Through Acquisition of a Going Concern 

□ New Activity Commenced Through a De Novo Formation 

2. New Activities Commenced ( •• 

For the event type checked in item 1.a. report the'FR&Legal Authority, code and foe five or six-digit NAiCS activity, code for each 
new activity. Provide a text description of foe activity rfuriablefo ideritify a five .or six-digit NAICS activity corresponding to the 

activity. !-:■ '• 

FRS'L'ega! . 

Authorityuode*^ ■ ' .NAICS 

(ctied< one) i AdwtyCode Descriptipn of Activity 

2.a. □ 311 I : □ 312 


2,b. □ 311 / ,□ 312 


2.C. □ 311 / □ 312 


Large Merchant Banking or insurance Company investments Section 


Use this section to report certain merchant banking or insurance company investments when the FHC directly or indirectly acquires 
more than 5 percent of a Nonbanking Company’s voting shares or total equity or assets and the cost of the investment exceeds: 

(1) $200 million; or 

(2) 5 percent of tier 1 capital, whichever is less. 


1 .a. Event Type (check one only): 


1 .b. Date of Event: os/33/3oi3 
(MMfoO/YYVY) 


HI Initial Investment 

□ Divestitures 

□ No Longer Reportable 

□ Name Changes 


2. Direct Holder's 
Name and Location 


ffObSMUr SACBS OLOaU BOZ.OZHOS L.L.e. 
Legal Name 


HBw yoj«, WBW row w pwirxp statss 

City and County Slata/Province Country 


3. Nonbanking Company's 
Name and Location 


COLOMBIA AOSCEABa CO. S.A.S. 
Legal Name 


BOGOTA 

City and County Slate/Piovince 


COLOMBIA 

Country 


4. Direct Holder’s Investment in Nonbanking Company 

Report the percentage amount in a, b, or c, as applicable. 

a- % Voting Securities 

b. % Total Equity 

c. % Assets 


5. initial Aggregate Cost of Investment to the FHC; $ 


(in millions of U.S. dollars) 
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Repoii/Event Confirmation No.: 117305/360251 


4(k) Schedule 


For Federal Reserve Bank Use Only 

ID_RSSO_TOP<toplieraHC) 238M43 

ID_RSSO_E1 (difeci hoMer) 3332669 

ID_RSSD_E2 (reportable company) 


Use this schecJule to provicJe required post-transaction notice for adivitles, formations and acquisitions of companies, and large merchant 
banking and insurance company investments authorized under Section 4{k) of the Bank Holding Company Act. 

Check box if correction D 


Post-Transaction Notice Section 


1 .a. Event Type (check one only): 


1.b. Date of Event:_ 


(MM/DD/YYYY) 

□ New Activity Commenced Directly by an FHC or Through an Existing Subsidiary 

□ New Activity Commenced Through Acquisition of a Going Concern ..J 

□ New Activity Commenced Through a De Novo Formation l • ? 

New Activities Commenced , 

For the event type checked in item 1.a, report the FRS Legal Ai^ority code and the five or six-digit NAiCS activity code for each 


activity. 

FRSLsgsl 

Authority Code ’! NAICS tTU.'-- •' •"t'i.,. ' 

(checkone)- ’‘".••■.'•AcimlvCode v =••,••• ?• • ■P'. 


Description of ActMtv 

2.a. □ 

311 / □ 312 I ■■ ^ '* 



2.b. □ 

311 / ' □ 312 



2,c. □ 

311 / □ 312 




Large Merchant Banking or insurance Company Investments Section 


Use this section to report certain merchant banking or insurance company investments when the FHC directly or indirectly acquires 
more than 5 percent of a Nonbanking Company's voting shares or total equity or assets and the cost of the investment exceeds; 

(1) $200 million; or 

(2) 5 percent of tier 1 capital, whichever is less. 


1 .a. Event Type (check one only): 


[S Initial Investment 

□ Divestitures 

□ No Longer Reportable 

□ Name Changes 


2. Direct Holder's 
Name and Location 


as poiraK HOLBZHae Lie 
Legal Name 


l.b. Date of Event: 

(MM/oprrrVY) 


HEW roRx, NStf rcKx mr ujutsp snrss 


City and County State/Provlncs Country 

3. Nonbanking Company’s 

COlOtaiA PUSCSA5B CO. S.A.S.. 

Name and Location ceiai N.m« — 

BOOOTA COLOMBIA 


City and County Stale/Province Country 


4. Direct Holder's Investment in Nonbanking Company 

Report the percentage amount in a, b, or c, as applicable. 

a. ^ % Voting Securities 


b, % Total Equity 

c. % Assets 


5. Initial Aggregate Cost of Investment to the FHC; $ (in millions of U.S. dollars) 
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FR Y~10 Online 

Supplemental information 

This page contains information designed to identify or describe the transaction(s) within the report. 


Reporter Name and Address 

GOLDtVW SAC3S Ci'ROUP, INC. , TBE 
200 Wo3t Street 
NSW yORK, NY 10282 
UNITED STATES 

Co ntact information 

Janes Fertitts 

801--74X~880S . 

Report Description/Comments 

COLOmiA FUACHASS CO. S.A.S. - Initial JnveatBi'eiii:''.., 

Perrslss.lA.le aneer BHCA 4 (o) , but inveatmeafc coa^lies vitb the Merchant Banking regulations. 
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C. I. Colombian Natural Resources I S. A. S. 

Financial Statements 

December 31, 2011 and 2010 
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External Auditor’s Report 


To the General shareholders’ Meeting of 
C.I. Colombian Natural Resources I S. A. S. 

March i6, 2012 

I have audited the Financial Statements of C.I. Colombian Natural Resources I S. A. S. as of 31 
December of 2011 and its Profit and Loss Statement, Changes in Shareholders’ Equity Statement, 
Changes in the Financial Situation and Cash Flow Statement for the years ended on those dates, 
and the summary of the main accounting policies established in Note 2 and in other explanatory 
notes. The financial statements of C. I. Natural Resources I S. A. S. of year 2010 were audited by 
another public accountant member of PricewaterhouseCoopers, who, in the report dated on the 
4 ‘‘’ of March of 2011, expressed a clean opinion thereof. 

The management is responsible for the adequate preparation and presentation of these financial 
statements according to the accounting principles generally accepted in Colombia for institutions 
under the surveillance of the Superintendence of Companies. This responsibility includes to 
design, implement, and maintain the relevant internal control for these financial statements to 
be free from errors of a relative importance due to fraud or error; to select and apply the 
adequate accounting policies, as well as to establish accounting estimates that are reasonable 
under the circumstances. 

My responsibility is to express an opinion about the financial statements based on my audits. I 
obtained the necessary information to comply with my external audit functions and I carried out 
my work according to audit standards generally accepted in Colombia. These standards require 
me to plan and make the audit to obtain a reasonable security of whether the financial 
statements are free from errors of a relative importance. 

The audit of financial statements comprises, among other things, to carry out procedures to 
obtain audit evidence of the values and disclosures of the financial statements. The procedures 
selected depend of the opinion of the auditor, including the assessment of the risk of errors of a 
relative importance in the financial statements. In the evaluation of these risks, the external 
auditor considers the relevant internal control of the entity for the reasonable preparation of the 
financial statements, in order to design audit procedures that are appropriate in the 
circumstances. An audit also includes the assessment of the accounting policies used and of the 
accounting estimates made by the management of the company, as well as to assess the 
presentation of financial statements together, I consider that the audit evidence obtained by me 
provides a reasonable basis to the opinion given below. 


CONFIDENTIAL 


GSPSICOMMODS00046320 



2265 


To the General Shareholders^ Meeting of 
C.I. Colombian Natural Resources I S. A. S. 

March i 6 , 2012 


In my opinion, the aforementioned financial statements audited by me, which w'ere faithfully 
taken from the books present, in a reasonable manner, in all significant aspects, the financial 
condition of C.I. Colombian Natural Resources I S. A. S. as of December 31, 2011 and the results 
of its operations, the changes in its financial situation and its cash flows for the year ended on 
that date, according to accounting principles generally accepted in Colombia for institutions 
under the vigilance of the Superintendence of Companies, which were uniformly applied with 
those of the previous year. 

Based on the result of my tests, in my opinion: 

a. The accounting of the Company has been kept according to the legal provisions and the 
accounting technique. 

b. The operations recorded in the books and the acts of the management are adjusted to the by - 
laws and to the decisions of the General Shareholders’ Meeting. 

c. The mail, vouchers of accounts and tbe minutes and shareholders' books are correctly kept 
and conserved, 

d. There are adequate internal control measure.^, and measures of conservation and custody of 
the goods of the company and of third parties that are in its possession. 

e. There is agreement between the financial statements attached and the performance report 
prepared by the management. 

f. The information contained in the returns of contributions made to the Integral Social Security 
System, in particular regarding the members and their income basis for the contributions has 
been taken from the accounting records and supports. The Company is not in default 
regarding the payments to the Integral Social Security System. 


Signed, 

Patricia Munoz Echeverri 
External Auditor 
Professional Card No. 161655-T 
Member of PricewaterhouseCoopers Ltda. 
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C.l. COLOMBIAN NATURAL RESOURCES ! S.A.S. 


INCOME STATEMENT 

(in thousands of Colombian pesos) 


Operational revenues, net 


Year ended on 
31^’ of December of 

Notes 2Q11 2010 

17 399,082,775 127,719,241 


Redacted By 

Permanent Subcommittee on Investigations 


Juan Carlos Gomez Fernandez Sofia Acevedo M. 

Legal Representative Accountant 

C. P. A. Card No. 39.268-T 


Patricia WuRoz Echeverry. 

External Auditor 
C. P. A. Card No. 161655-T 
Member of PricewaterhouseCoopers 
Ltda. (See Report Attached) 
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NOTE 16 - MEMORANDA ACCOUNTS 


Redacted By 

Permanent Subcommittee on Investigations 


Commitments 


The following is a summary of the main commitments in force as of December 31, 2011; 

(i) Coal Sale Agreements 

The company enters into sale and purchase agreements for the supply of coal. The main 
obligations derived from said contracts are: 

• To supply coal as sale for domestic sale as well as for export. 

• To comply with the schedule of deliveries in time and quality to the satisfaction of the buyer. 

• To deliver the quantity of pithead coal, (onto truck or loaded on the railway line (railcars)) or at 
port, according to the negotiation. 

As of December 31, 2011 there were commitments for the sale of coal to be dispatched as from 2012, 
according to the following detail: 


Third Partv 

Quantity (tons) 

Average price 
per ton 
fUSS1 

Vitol 

2,500,000 

87,59 

J. Aron & Company S. A. 

1,421,500 

73,68 

E CL S. A. 

822.405 

86,54 

Drax Power Limited 

82,405 

98,64 

Electrabe! 

44,000 

91,42 

Pacific Coal 

15,000 

92,87 

Zona Franca Argos 

4,816 

73.12 
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(ii) Fenoco S. A. 


Entry Rights 


!n 2010 Cl CNR I SAS, acquired the railway line entry rights, a contract between the new 
shareholders of Fenoco S. A., as commission for the access to its railway network, for US$ 166 
million. Said amount shall be paid by the shareholders proportionally to their shareholding, in 
order to give it economic feasibility and to be able to reestablish the railway line of the north of the 
country, including the construction of the second railway line. The Company, being the owner of 
8.434%, must pay around US$ 14 million. This right shall be paid one - off, but in installments, 
according to Fenoco S. A’s cash requirements. In the transaction of the 19'^ of March, Compahia 
Carbones del Cesar S. A., assigned to the Company the rights on that contract and the balance 
due is the amount of US$ 1,612,984.20 (US$ 2,023,720-2010) 

Take or pay 

As part of the same commitment, the firm purchase agreement - “Take or Pay" was established, 
whereby the Company has the right to transport 9,800,000 tons of coal between years 201 0 and 
2014. 

In case that the annual transportation volume is not met, the company must unconditionally pay 
the fee for the entire take or pay volume that it guaranteed to transport. The remaining take or pay 
volume paid by the user generates a credit in tons in favor of the company, which allows it to 
transport an equal volume in the next two years, paying 20% of the fee to Fenoco. 

The take or pay commitment for years 2010 to 2014 is of 2,450,000 tons per year. 

in 2011 the Company recorded an account payable for $6,903,524 (US$ 3.681,006,) and for 
$10,770,272 (US$ 5,627,160) that correspond to the take or pay and its counterbalance was a 
deferred asset. 

The Company recorded a provision of $ 5,019,173 (USS 2,622,375) corresponding to the take or 
pay of year 2008, which is the subject of conciliation proceedings with Fenoco. 

In the transaction of the 19'^ of March of 2010, the Company committed to pay the 2009 Take or 
Pay, paying for that concept the sum of $ 9,690,302 {US$ 4,740,31 8.89) that was recorded as 
deferred asset to be amortized in two years. As of the 31®‘ of December, the take or pay of 2009 
has been amortized in full. 


(iii) Consorcio Minero del Cesar 

In the transaction of the 19^*' of March of 2010, the Company acquired the rights and obligations 
on the commercial offer entered into by Compahia Carbones del Cesar S. A. on the 31®' of August 
of 2005 with the Consorcio Minero del Cesar - CMC, made up by the companies called 
Construcciones El Condor S. A.. S. P. Explanaciones S. A. and Tulenesa S. A,, according to a 
document called Consortium Agreement. 

The purpose of the offer is the hiring of the Consortium to carry out all activities necessary for the 
extraction of a quantity equivalent to the total of the coal reserves mineable from the La Francia 
mine, for a term of no less than six years. The remuneration of the Consortium is established by 
rates determined according to the type of activities performed. 
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in 2008 Masering S. A., came to take part in the development of the offer with a majority share of 

51% of the Consortium. 

On the 16**^ of April of 2008. a Memorandum of Understanding (MOU),was signed with the 

purpose of; 

• Reviewing the issues of the legally binding offer dated on August 31, 2005, which includes, 
among other things, the application of the purpose, with the incorporation of the mining 
exploitation of Pit B' Concession Contract GAK 152. 

• Faced with the need to acquire equipment for the operation of the mine and in order to share 
the risk of the advanced acquisition of equipment, the company financed the 16% 
corresponding to the down payment of the equipment for US$ 7,735,589, which shall be 
deducted from the amount payable to the CMC. with a grace term of 1 2 months, with no 
interest.. 


On May of 2009 Compahia Carbones del Cesar S. A. (CDC) declared the force majeure and 
ordered the operator of the La Francia 1 Mine ( Consorcio Minero del Cesar - CMC ) to suspend 
operations: therefore, there was no production of coal during the period between June 5, 2009 
and August 12 2009. 

On that date (12 August 2009) an Operations’ Resumption Agreement was signed, which brings 
together ail the aspects and obligations included in the Memorandum of Understanding, rendering 
it ineffective, and establishing, among other, the following items: 

• Agreement on the manner in which CMC had to restart the activities 

• To make commitments regarding the current annua!, quarterly and monthly mining plan, as 
well as some minimum guarantees of production of sterile and coal by CDC and in favor of 
CMC 

• Notification of CDC to CMC of the possibility of the sale of all or substantially all of its 
assets, including the assignment of mining title No. 5160 that operates the CMC. 

• The payment by CDC to CMC of some items such as conciliation bonuses to some of the 
workers of the CMC, 

• Regulation and payments, in the event of an early termination of the offer as a result of 
CDC’S decision, of the installments of some leasing contracts on equipment that the CMC 
has to carry out its mining activity with CDC and standby costs, among other. 

• To amortize as of April 1, 2010, the sum of US$ 7.735.589 received as advanced payment 
for the acquisition of equipment for the operation of the La Francia Mine. 
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On January 6, 2010 CDC signs with CMC Addendum No. 2 to the Resumption Minutes, which 
regulates, upon request of CDC, the reduction of the volumes of production of waste and of extraction 
of coa! as of November of 2009 and until December 31, 2010, and consequently agrees, among other 
things, on the following relevant items: 

• As a consequence of the reduction of the production mentioned above, the CMC had to leave 
in stand by some equipment acquired under teasing, so CDC committed to pay the CMC the 
sums corresponding to a percentage of the leasing installments, interest as well as the 
insurance of the equipment left in stand by, as a proportion of the effective standby of such 
equipment. As a result of this Commitment, the company paid to CMC in 2010 US$ 5,747,237, 
which shall be amortized as from April 1, 2011 in quarterly installments. 

• As a result of the reduction of the minimum monthly production and the consequent stand by of 
the mine's equipment and personnel, CMC had to implement a voluntary retirement plan for 
120 workers, for which CDC would contribute with the sum of $2,099,231,000. 

• CMC had to refund to CDC the amounts of money that were not effectively used within the 
aforementioned retirement plan. 

On March 18, 2010, CDC, CMR and the Company entered into an Agreement for the Assignment and 
Assumption of Obligations, whereby CDC transferred to the Company each and all of the rights and 
obligations set forth in the commercial offer dated on August 31, 2005, the resumption minutes of 
August 12, 2009 and the addendums to the resumption minutes dated on October 20. 2009 and 
January 6, 2010, which was incorporated to the Assignment Agreement of March 18, 2010 whereby 
CDC transfers all of its rights and obligations with CMC to the Company.. 


NOTE 17 » OPERATIONAL REVENUES 


Below is the detail of the operational revenues during year ended on the 31®* of December: 


Coa! 

2011 

2010 

J, Aron & Company 

142,797,251 

57,219,556 

C.l. Vale Colombia S.A.S. 

98,739,575 

6,317,058 

Vitol S. A. 

83,031,680 

- 

Aes Argentina Generacibn S. A. 

26,408,358 

- 

Drax Power Limited 

13,011,799 

- 

Zona Franca Argos S. A.S. 

11,880,075 

9,344,211 

E.CIS.A. 

9,412.741 

7,978,259 

Empresa Electrica Guacolda S. A. 

6,411,538 

- 

Pacific Coal S. A. 

5.788,591 

- 

Cementos Argos S. A. 

1,597,253 

1,710,143 

Transportes Sanchez Polo S. A. 

2,487 

- 

Carbones Colombianos Del Cerrejon S. A. 

1,427 

- 

Etectroandina S. A. 

- 

12,070,936 

Gfencore International A.G. 

- 

29,183,890 

Tradexa S. A. 

- 

1,647,881 

Vale Coal Colombia Ltd. Sucursal Colombia 

399 OR? 77B 

2.247.308 

127.719.241 


The company sold 2,397,672 tons of coal during 2011 (1,149,623 tons - 2010). 
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PSl Submission, Goldman Sachs — 10.2.14 
Exhibit D 

Transactions Associated with the ConvStellation Energy Transactions 


(a) Financial coal instruments: 693 coal swaps with a total notional of 37,890,000 MT 
(assumes no netting across buy/sells) 


2009 

2010 

2011 

2012 

2013 

Grand Total 

26,055,000 

7,815,000 

2,820,000 

840,000 

360,000 

37,890,000 


(b) Physical coal contracts: 58 involving 39 clients (7 miners, 26 power utilities and 
6 traders). 



MT 

Buy FOB 

27,110,712 

Sell FOB 

6,960,000 

Aereements with Transport 

Buy CIF 

500,000 

Sell CIF 

2,300,000 

Buy DES/DDP 

450,000 

Sell DES/DDP 

3,440,000 


40,760,712 
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DECREE 3083 OF 2007 
(August 1 5) 

Official Gazette No. 46.721 of the 15"’ of August of 2007 
Republic of Colombia 
TRANSPORT MINISTRY 
( 3083 ) 

15 AUG 2007 

“Whereby Article 39 of Decree - Law 2811 of 1974 and Article 3 of Law 336 of 
1996 are regulated” 

THE PRESIDENT OF THE REPUBLIC OF COLOMBIA 


Pursuant to his constitutional and legal powers, in particular the one granted by 
Section 1 1 of Article 1 89 of the National constitution, Decree - Law 2811 of 1 974 
and Law 336 of 1996 


DECREES 

FIRST ARTICLE: As of 1 June 201 0, in all sea ports of the country, the loading of 
coal onto ships shall be made by means of direct loading systems, using, for such 
purpose, encased conveyor belts or another equivalent technological system. The 
loading site shall be the closest to the beach tine that prevents the berthing for 
loading, by the execution of adequate wharfs, maneuver zones and access canals. 

The sea ports that as of the enforcement of this decree are authorized for the 
operation of coal shall be compatible with the integral Port Zoning Plan and have 
the system established in the previous paragraph. 

PARAGRAPH: As of the enforceability of this Decree, the interested party must file 
for and obtain the permits, concessions, authorizations and / or modifications that 
may be required to ensure the compliance with the provisions of this article, 
notwithstanding any other requirement demanded by the relevant authorities. 

SECOND ARTICLE: The operation of the coal ports must be made according to 
the best practices and clean technologies as to avoid the dispersion of coal 
particles including, among other, efficient moisturizing systems, control of the 
height of the stockpiles and coal offloading piles, reduction of stocks and control of 
emissions in transference points. These operations shall boast barriers or other 
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devices to control the dispersion of the aforementioned particles outside the 
handling areas. 

THIRD ARTICLE: For the application of the environmental license, all new mining 
projects must include the studies of the transport mode conditions from the 
exploitation site up to the coal’s shipping port. 

FOURTH ARTICLE: This decree is in force as of its issue date. 

TO BE PUBLISHED AND FULFILLED 

Given in Bogota, today, 

15 AUG 2007 

{Signed by the President) 

{Signed by the Mines Minister) 

HERNAN MARTINEZ TORRES 

MINISTER OF MINES AND ENERGY 


{Signed by the Environment Minister) 

JUAN LOZANO RAMIREZ 

MINISTER OF THE ENVIRONMENT, HOUSING AND TERRITORIAL 
DEVELOPMENT 


{Signed by the Transport Minister) 
ANDRES URIEL GALLEGO MEJIA 
MINISTER OF TRANSPORT 
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DECREE 4286 OF 2009 
(4 NOVEMBER) 

Added to by Decree 700 of 201 0 


"Whereby Decree 3083 of 2007 is added to and other decisions are made" 


THE PRESIDENT OF THE REPUBLIC OF COLOMBIA. 

Pursuant to his constitutional and legal powers, and particularly to those granted by 
Section 1 1 of Article 1 89 of the National Constitution, Decree - Law 2811 of 1 974 and 
Law 336 of 1996, See Article 1 1 3 of Law 1 450 of 201 1 

DECREES 

FIRST ARTICLE - Schedule of Activities: In the term of one (1) month as of the date 
of enactment of this decree, the sea ports that load coal must submit for the approval of 
the Ministries of Transport and of the Environment, Housing and Territorial 
Development, the schedule containing the activities required to meet the direct loading 
obligation set forth in Decree 3083 of 2007. 

SECOND ARTICLE - Monthly Report of the Progress: Within five (5) days after the 
date of approval of the Schedule of Activities subject of the preceding article, the sea 
ports that load coal must lodge with the Ministry of the Environment, Housing and 
Territorial Development a monthly report of the progress of said schedule. 

No later than five business days after the lodging of the monthly progress report, the 
Ministry of the Environment, Housing and Territorial Development shall submit it to the 
National Concessions Institute - INCO for it to assess it and produce a binding opinion 
on its performance. The INCO must produce its opinion no later than fifteen (15) days 
after the date in which it receives It. 

THIRD ARTICLE - Non Cottipliance: The failure to submit the schedule of activities 
mentioned in the first article hereof or of the monthly progress report the subject matter 
of the second article of this decree, shall lead to the imposition by the Ministry of the 
Environment, Housing and Territorial Development of the sanctions determined in Law 
1333 of 21 July 2009. 

Likewise, the failure to comply with the activities set forth in the schedule of activities the 
subject matter of the first article of this decree will lead to the imposition by the Ministry 
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of the Environment, Housing and Territorial Development of the sanctions determined in 
Law 1333 of 21 July 2009. 

FOURTH ARTICLE - Validity; This decree is in force as of the date of issuance. 


TO BE PUBLISHED AND COMPLIED WITH 

Given at Bogota, D. C, today, the 4^ of November of 2009. 

Signed lllegibty by the President 


Signed illegibly, 

SILVANA GIAMO CHAVEZ 
Acting Minister of Mines and Energy 


Signed Illegibly, 

ANDRES URIEL GALLEGO HENAO 
Transport Minister 


Signed Illegibly, 

CARLOS COSTA POSADA 

Minister of the Environment, Housing and Territorial Development 
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REPUBLIC OF COLOMBIA 
TRANSPORT MINISTRY 

DECREE NUMBER 0700 OF 

5 MAR 2010 


“Which adds decrees 3083 of 2007 and 4286 of 2009" 


THE PRESIDENT OF THE REPUBLIC OF COLOMBIA 

Pursuant to his constitutional and legal powers, particularly the power granted by section 
1 1 of Article 189 of the National Constitution, Decree - Law 2811 of 1974 and Law 336 

of 1996, 

DECREES: 

FIRST ARTICLE - In the cases in which the Ministries of Transportation and of the 
Environment, Housing and Territorial Development approve the compliance schedule 
set forth in Decree 4286 of 2009, the maximum date for the implementation of the direct 
loading system established in Decree 3083 of 15 August 2007 shall be the dare 
determined in the aforementioned approval. 

The acceptance of the schedules by the ministries does not release the obligation to 
apply for and obtain the permits concessions, authorizations and other procedures 
necessary to carry out the respective works. 

Paragraph: Notwithstanding the foregoing, the maritime ports that have not lodged the 
schedule for the compliance of the direct loading obligation can lodge it, without 
prejudice to the application of the sanctions set forth in Law 1333 of 21 July 2009 
determined according to the specific conditions of each port. 

SECOND ARTICLE - This decree is in full force and effect as of the date of its 
enactment. 

TO BE PUBLISHED AND COMPLIED WITH 
Given at Bogota, D. C. on the 5 MAR 2010 

(Signed illegibly by the President) 


CONFIDENTIAL 


GSPSICOMMODS00046540 



2280 


THE MINISTER OF MINES AND ENERGY, (Signed Illegibly) 

HERMAN MARTINEZ TORRES 

THE MINISTER OF THE ENVIRONMENT, 

HOUSING AND TERRITORIAL DEVELOPMENT, (Signed Illegibly) 

CARLOS COSTA POSADA 

THE TRANSPORT MINISTER, (Signed Illegibly) 

ANDRES URIEL GALLEGO HENAO 
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LAW 1450 OF 2011 

ARTICLE 1 1 3 - DIRECT LOADING OF COAL: Starting on the 1 of January of 201 2, 
the maritime and river coaler ports that handle coal must do so using a direct loading 
system. 

The concessionaires that prior to the date of validity of this law submitted the schedules 
the subject matter of Decree 4286 of 2009 and had them approved, will abide by them, 
in any case, such schedules cannot go beyond the 1®* of January of 2014. 
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PSl Submission, Goldman Sachs - 10.3.14 
Exhibit A 


Metro International Trade Services 
2014 


Invoice Date 

Location 

Customer 

Amount ($) 

6/19/20X4 

Mobile 

BNP Paribas 

1,301,488 

7/9/2014 

Voliers Rotterdam 

Noble 

1,701,384 

7/17/2014 

Mobile 

BNP Paribas 

1,308,169 

8/1/2014 

Toledo 

Triland 

130,050 

8/21/2014 

Mobile 

BNP Paribas 

1,308,393 

8/22/2014 

Toledo 

Triland 

66,300 

9/17/2014 

Mobile 

BNP Paribas 

1,308,354 
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OFFICIAL GAZETTE No. 48.294 of 201 1 
MINISTRY OF THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT 
RESOLUTION 0335 
(22"'^ of December of 201 1 ) 

“Whereby Resolution No. 1732 of the 8^ of September of 201 0 is repealed, and the areas - source 
of pollution of the Coaler Zone of Cesar are reclas^ed, and other provisions are enacted" 

The Minister of the Environment and Sustainable Development pursuant to his legal powers, in 
particular those established by item 14 of Article 5 of Law 99 of 1 993 and Article 1 08 of Decree 948 
of 1 995, as amended by Article 5 of Decree 979 of 2006, and 

WITNESSETH 

Whereas, in decree 948 of the 5*^ of June of 1995 the National Government partially regulated Law 
23 of 1973, Articles 33. 73, 74. 75 and 76 of Decree - Law 2811 of 1974; articles 41, 42, 43, 44. 45. 
48 and 49 of Law 9 of 1979 and Law 99 of 1993 regarding the prevention and control of atmospheric 
pollution and the protection of air quality; 

Whereas, item d) of Article 65 of the aforementioned Decree stipulates that it is the duty of the 
Ministry of the Environment and Sustainable Development to enact the measures to restrict the 
emission into the atmosphere of polluting substances as well as to reestablish the environment 
deteriorated by those emissions. 

Whereas. Article 108 of Decree 948 of 1994, as amended by Article 5 of Decree 979 of 2006, 
establishes that “the competent environmental authorities must classify as areas - source of pollution 
urban or rural zones of the national territory, according to the number and characteristics of the 
emissions and the degree of concentration of pollutants in the air, based on the historic 
measurements available to the environmental authority, in order to carry out the localized programs 
of reduction of atmospheric pollution. This classification will establish the different types of areas, the 
limits of emission of pollutants established for the stationary and mobile sources that operate or that 
contribute to the pollution in each one of them, the range or index or reduction of emissions or 
discharges established for such sources and the term that they have to make the respective 
reduction”, pointing out the four possible classifications of an area - source of pollution 

Whereas, this Ministry, in Resolution Number 0601 of the 4*^ of April of 2006, as amended by 
Resolution Number 610 of the 24*'' of March of 2010, established the Immission Level or Air Quality 
Standard for the entire National Territory under reference conditions. 

Whereas by Resolution No. 0295 of the 20*^ of February of 2007, pursuant to the powers granted by 
item 16 of Article 5 of Law 99 of 1993, this Ministry assumed, on a temporary basis, the current and 
subsequent management of the affairs of the Regional Autonomous Corporation of Cesar - 
Corpocesar - related to environmental licenses, Environmental Management Plans, permits, 
concessions and ail other environmental authorizations of the ca^aler projects located in the center of 
the department of Cesar, in particular in the municipalities of La Jagua de Ibirico, El Paso, Becerhl, 
Chiriguana, Agustin Codazzi and Tamalameque, for their evaluation, control and follow up, 
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Whereas, in Resolution number 0386 of the 7^ of March of 2007 this Ministry established the 
classification of areas - source of pollution for the coa! mining exploitation area of the center of the 
Department of Cesar. 

Whereas, in Resolution number 2176 of the of December of 2007, this Ministry established the 
Program for the Reduction of areas source of medium and moderate pollution classified in the coa! 
mining exploitation area of the center of the t>epartment of Cesar, in order to reduce the 
concentration of PST and PM10 in the human settiements located in the areas classified as areas 
source of medium and moderate pollution to levels under the maximum levels established in the 
environmental regulations in force. 

Whereas, Article 4 of the aforementioned resdution states that this Ministry will verify, on an annual 
basis starting on March of 2008, whether or not there are conditions to maintain, reclassify o 
eliminate the classification of the areas source of pollution, utilizing the information of the air quality 
stations available in the coal mining exploitation areas of the Center of the Department of Cesar, 

Whereas, likewise, in article 10 of Resolution number 2176 of the 11“’ of December of 2007, this 
Ministry decided to restrict "... the entry of new sources of emission of particulate matter seeking to 
operate inside those areas before the zone the subject of restriction reduces its global polluting 
discharge and when the technical support evidences the capacity of the area to receive the quality of 
emission of the new sources and to stay within the maximum permissible limits established by the 
regulations in force. The area's capacity to receive the new polluting emission will be verified with the 
air quality's historic records and the modeling of the zone's regional air quality". 

Whereas, in Resolution 0412 of the lO"’ of March of 2008, this Ministry established the 
reclassification of the areas source of pollution in the coaler zone of the Department of Cesar as 
high, medium and moderate, establishing, in its second article, that “For the purposes of the 
proceedings and obtaining of the environmental licenses, management plans and other relevant 
permits, any new source of emissions of particles matter located within the areas source of pollution 
or in their area of influence must consider air quality levels existing in the area source of pollution and 
the Program for the Reduction of Pollution set forth in Resolution 2176 of 2007 or the one that 
amends, adds or replaces it. in order to define the measures of mitigation, control and / or 
compensation to be implemented to reduce the global polluting discharge". 

Whereas, in Resolution Number 909 of the 5“* of June of 2008, as amended by Resolution number 
1309 of the 13“’ of July of 2010, this Ministry established the admissible rules and standards for the 
emission of pollutants to the atmosphere by Wd sources. 

Whereas, in Resolution 1560 of the 13“’ of August of 2009, this Entity established the reclassification 
of the areas - source of pollution in the Coaler Zone of the department of Cesar as high, medium, 
moderate and marginal, establishing, in its second article, that “For the purposes of the obtaining of 
the environmental licenses, and the relevant environmental permits, any new source of emissions of 
particles matter located within the areas source of pollution or in their area of influence must consider 
air quality levels existing in the area source of pollution and the Program for the Reduction of 
Pollution set forth in Resolution 2176 of 2007 or the one that amends, adds or replaces it, in order to 
define the measures of mitigation, control and / or compensation to be implemented to reduce the 
global polluting discharge”. 

Whereas, the paragraph of the Second Article of Resolution 1560 of the 13*” of August of 2009 
determined the suspension of the establishment of new sources of emission of particulate matter in 
the area - source of emission classified as high, on which the program for the Reduction of Pollution 
set forth in Resolution 2176 of 2007 or the one that amends, adds or replaces it must be carried out. 
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Whereas, in Resolution 1732 of the 8** of September of 2010, the Ministry of the Environment, 
Housing and Territorial Development repealed Resolution 1560 of the 13^ of August of 2009, and 
reclassified the areas - source of pollution of the Coaler Zone of Cesar, taking into account the 
provisions of the environmental regulations in force. 

Whereas, in the central zone of the Department of Cesar foere are different mining projects for the 
exploitation of coal and there are several applications being processed for the expansion and / or 
integration of several of these projects, as well as for the environmental licensing for the 
development of new projects of the same nature. 

Whereas, this administrative decision id based on Technical Opinions numbers 1314 of the 29*^ of 
August of 2011 and 1576 of the 10^ of October of 2011, which were made in order to reclassify the 
areas - source of pollution of the Coaler Zone of Cesar, based on the results obtained in the Special 
Air Quality Oversight System of the Coaler Zone of the Department of Cesar during the period 
comprised between March of 2010 and February of 2011. 

Whereas, the area in which the evaluation of areas — source of pollution corresponds to the coaler 
area of the department of Cesar correspond to the coaler zone of the department of Cesar, located in 
Jurisdiction of the municipality of El Paso, La Jagua de Ibirico, Chiriguana, Becerril and Agustin 
Codazzi. 

Whereas, for the purposes of the reclassification of the areas - source of pollution of the coal mining 
zone in the central zone of the department of Cesar, the information obtained from the monitoring 
stations of the Special Air Quality Oversight System of the Regional Autonomous Corporation of 
Cesar - Corpocesar was assessed, as well as the one obtained from the stations operated by the 
company Drummond Ltd. 

Whereas, as part of the follow - up made on the company called Drummond Ltd., pursuant to the La 
Loma - Pribbenow Mining Project, air quality monitoring stations were installed in the villages of La 
Loma, Boqueron, Palmita and La Aurora, operated by the aforementioned company and the 
measurement of which forwarded to this Ministry were the input for the classification of areas - 
source of pollution established in Resolution Number 0386 of the 7'*^ of March of 2007, which are still 
being operated and generate information that is additional and supplementary to the information 
obtained by the regional Autonomous Corporation of Cesar - Corpocesar. 

Whereas, in this line of thought, the data utilized correspond to the results of concentration of total 
suspended particles (PST) and particles of less than 10 microns {PM10) of Corpocesar's stations as 
well as from the Palmitas Station managed by Drummond Ltd, because Corpocesar’s Special Air 
Quality Oversight System does not have measurements of the totai suspended particles (PST) in the 
station located in the village of Palmitas. 

Whereas, Corpocesar’s Special Air Quality Oversight System provides the information of sixteen (16) 
stations, is made up by twenty six (26) units of equipment, of which ten (1 09 measure PST, fifteen 
(15) measure PM10 and one (1) measures PM 2.5. This oversight system started operations in April 
of 2007, and the results thereof can be accessed in Corpocesar's webpage, in the Redminera link. 
The stations are currently organized as shown below: 

AIR QUALITY STATIONS OF THE SPECIAL AIR QUALITY OVERSIGHT SYSTEM OF THE 
COALER ZONE OF THE DEPARTMENT OF CESAR 

I ID |~ ~ STATION I PARAMETERS measured"' ~~ j 
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PST 

PM10 

PM 2.5 

ZM1 

La Loma Centro 

X 

X 


ZM2 

La Jaqua Centro 

X 

X 

X 

ZM3 

La Loma 2 

X 

X 


ZM4 

Las Palmitas 


X 


ZM5 

La Aurora 

X 

X 


ZM6 

Boaueron 

X 

X 


ZM7 

Plan Bonito Norte 

X 

X 


ZM9 

La Jagua Via 

X 

X 


ZM11 

Bottom (de fondo) 


X 


ID 

STATION 

PARAMETERS MEASURED 

PST 

PST 

PST 

ZM12 

Rincon Hondo 

X 

X 


ZM13 

El Hatillo 

X 

X 


2M14 

Estados Unidos 

X 



ZM15 

Chiriguana 


X 


ZM17 

El Prado 


X 


ZM18 

Norcarbon Mobile 


X 


ZM19 

Becerril 


X 


TOTAL EQUIPMENT 

10 

15 

1 


Whereas, the reclassification of the areas - source of pollution was based on the procedure 
established by Decree 979 of 2006 and is focused on the parameters of total suspended particles 
(PST) and particles of less than 10 microns {PM10), for which Resolution No. 0601 of the 4*^ of April 
of 2006, as amended by Resolution 0610 of the 24“’ of March of 2010 established the daily standard 
in 300 mg / m3, and the annual standard on 100 mg / m3 for PST, and the daily standard in 150 pg / 
m3 and the annual standard in 60 pg / m3 for PM10 until the 31 of December of 2010 and, as from 
the 1®‘ of January of 2011. the daily standard was established in 100 pg / m3, and the annual 
standard in 50 pg / m3. 

Whereas, according to the foregoing, the following activities were carried out: 

- Taking of daily averages for PST and PM10 obtained from the Special Air Quality Oversight 
System for the period comprised between March of 2010 and February of 201 1 . 

- The counting of the 24 - hour measurements made during the aforementioned evaluation 
period and the comparison of all the 24 - hour measurements against the annual standard. 
The stations taken into account for the analysis were as follows; La Loma Centro (ZM1), La 
Jagua - Centro (ZM2), La Loma 2 (ZM3), Las Palmitas (ZM4), Las Palmitas - Drummond, La 
Aurora (ZM5), Boqueron (ZM6), Plan Bonito Norte (ZM7). La Jagua Via (ZM9), Bottom (be 
fondo) (Minguillo ZM11), Rincon Hondo {ZM12), El Hatillo (ZM13), Estados Unidos (ZmU) 
and Chiriguana (ZM15), with the following results obtained: 

EXCEEDANCE OF THE PST ANNUAL STANDARD 


STATION 

NUMBER OF VALID 
DATA 

NUMBER OF EXCEEDANCES 
OF THE ANNUAL STANDARD 

LA LOMA CENTRO (ZM1) 

92 

27 

LA JAGUA - CENTRO (ZM2) 

115 

22 

LA LOMA 2 {ZM3) 

95 

28 

LAS PALMITAS - DRUMMOND 

106 

6 
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LA AURORA {ZM5) 

96 

8 

BOQU1r6n (ZM6) 

111 

39 

PLAN BONITO NORTE (ZM7) 

109 

69 

LA JAGUA VIA (ZM9) 

107 

84 

RINCON HONDO (ZIVI12) 

103 

12 

EL HATILLO (ZM13) 

107 

29 

ESTADOS UNIDOS (ZM14) 

73 

3 


EXCEEDANCE OF THE PM10 ANNUAL STANDARD 


STATION 

NUMBER OF VALID 
DATA 

NUMBER OF EXCEEDANCES 
OF THE ANNUAL STANDARD 

LALOMA CENTRO (ZM1) 

78 

13 

LA JAGUA - CENTRO (ZM2) 

117 

20 

LA LOMA 2 {ZM3) 

260 

26 

LAS PALMITAS - DRUMMOND 

106 

12 

LA AURORA (ZM5} 

101 

12 

BOQUERON (ZM6) 

117 

17 

PLAN BONITO NORTE (ZM7) 

110 

40 

LA JAGUA VIA (2M9) 

111 

65 

BOTTOM (ZMII) 

90 

0 

RINCON HONDO (2M12) 

99 

10 

EL HATILLO (ZM13) 

114 

24 

CHIRIGUANA(ZM15) 

327 

17 


The Ei Prado Station (ZM17) is not included In the assessment because throughout the 
period it has been out of operation since the month of May of 2010 to this date, and therefore 
it does not have enough data to make the classification. Likewise, the Norcarbon Mobile 
Station (ZM18) is not included because it Is inside the mine and the results do not reflect the 
impact on the population, and hence it cannot be compared against the standard. 

The Becerri! Station (ZM19) is excluded from the evaluation because, although it presents a 
percentage of exceedances that would classify it as a marginal area - source of pollution, 
according to this location and the predominant wind direction is of a bottom type, as Is the 
case of Station 2M11, and that the difference in its exceedances is due to the Impact of 
sources not associated to the mining activity, therefore it must be evaluated in an 
independent manner by the Regional Autonomous Corporation of Cesar - Corpocesar. 

The percentage of exceedances for PST and PM10 of the daily measurements regarding the 
annual standard was calculated following the procedure established in the Protocol for the 
Monitoring and Follow - Up of Air Quality established by Resolution 650 of 2010, as 
amended by Resolution 2154 of 2010; 

o The 24 - hour measurements made during the period comprised between March of 
2010 and February of 2011 were assessed; 

o The daily measurements were compared against the annua! standard and the 
number of measurements that exceed the standard was determined; 

o Afterwards, the percentage of exceedances above the standard was figured out by 
dividing the number of exceedances by the total number of measurements, and 
multiplying the result by 100. 


CONFIDENTIAL 


GSPSICOMMODS00047314 




2604 


o The percentage of exceedances figured out was compared with the provisions of 
Article 5 of Decree 979 of 2006, obtaining the following results; 


AREA SOURCE OF POLLUTION FOR TOTAL SUSPENDED PARTICLES - PST 


Area Source of 
Pollution according to 
Article 5 of Decree 979 
of 2006 

Station 

Percentage of 
Exceedances 
calculated until 24 / 02 
/2011 (%) 

Range of the Area 
Source of Pollution 

Class I - High 

Pollution Area 

LAJAGUAVlA(ZM9) 

78.50 

Higher than 75% of the 
annual standard 

Class ll - Medium 
Pollution Area 

PLAN BONITO 

NORTE (ZM7) 

63.30 

Higher than 50% and 
lower than 75% of the 
annual standard 

Class Hi - Moderate 
Pollution Area 

BOQUERON (ZM6) 

35.14 

Higher than 25% and 
lower than 50% of the 
annual standard 

LA LOMA 2 {ZM3) 

29.47 

LA LOMA CENTRO 
(ZM1) 

29.35 

ELHATiLLO (ZM13) 

27.10 

Class IV - Marginal 
Pollution Area 

LA JAGUA- CENTRO 
(ZM2) 

19.13 

Higher than 10% and 
lower than 25% of the 
annual standard 

RINCON HONDO 
(ZM12) 

11.65 


In the Paimita Drummond, La Aurora (ZM5) and Estados Unidos (ZM14) stations the 
percentage of exceedances regarding the annual standard is lower than 10% and, therefore, 
it is not classified within the classification established in Decree 979 of 2006, 


AREA SOURCE OF POLLUTION FOR PARTICULATE MATTER OF A SIZE SMALLER THAN 10 
MICRONS -PM10 


Area Source of 
Pollution according to 
Article 5 of Decree 979 
of 2006 

Station 

Percentage of 
Exceedances 
calculated until 24 / 02 
/2011 (%) 

Range of the Area 
Source of Pollution 

Class II - Medium 
Pollution Area 

LA JAGUA VIA (ZM9) 

58.56 

Higher than 50% and 
lower than 75% of the 
annual standard 

Class III - Moderate 
Pollution Area 

PLAN BONITO 

NORTE (ZM7) 

36.36 

Higher than 25% and 
lower than 50% of the 
annual standard 

Class IV - Marginal 
Pollution Area 

ELHATiLLO (ZM13) 


Higher than 10% and 
lower than 25% of the 
annua! standard 

LA JAGUA -CENTRO 
(ZM2) 

20.51 

LA LOMA CENTRO 
(ZM1) 

16.67 

BOQUERON (ZM6) 

14.53 

LA AURORA (ZM5) 

11.88 

PALMITAS (ZM14) 

11.32 
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RINCON HONDO 
(ZM12) 

10.10 

LA LOMA 2 (ZM3) 

10.00 


In the Bottom (ZM11) and Chlriguana (ZM15) stations, the percentage of exceedances 
regarding the annual standard Is lower than 10% and, therefore, it is not classified within the 
classification established in Decree 979 of 2006. 

Having assessed the stations that meet the conditions for a source area, the boundaries of 
the area of influence of each stations were determined, establishing the coordinates of each 
one of the pollution areas classified, which are determined in the map that is integral part of 
this Resolution. 

Whereas, as a consequence of the foregoing, we have that for the period comprised between March 
of 2010 and February of 2011, the classificafion of area - source of pollution for Total suspended 
Particles PST is as follows; 

in the La Jagua Via (ZM9) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 78.50%, which means that its area of influence must be 
classified as high pollution source -area. 

in the Plan Bonito Norte {ZM7) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 63.30%, which means that its area of influence must be 
classified as medium pollution source - area. 

in the Boqueron (ZM6) Station, the frequency of the daily measurements that exceed the 
annual quality standard Is of 35.14%, which means that its area of influence must be 
classified as moderate pollution source - area. 

In the La Loma 2 {ZM3) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 29.47%, which means that its area of influence must be 
classified as moderate pollution source - area. 

- In the La Loma Centro (ZMI) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 29.35%, which means that its area of influence must be 
classified as moderate pollution source - area. 

In the Ei Hatillo (ZMI 3) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 27.10%, which means that its area of influence must be 
classified as moderate pollution source - area. 

In the La Jagua - Centro (ZM2) Station, the frequency of the daily measurements that 
exceed the annual quality standard is of 19.13%, which means that its area of influence must 
be classified as marginal pollution source - area. 

- In the Rinc6n Hondo (ZM12) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 11.65%, which means that its area of influence must be 
classified as marginal pollution source - area. 

The classification of the area - source of pollution for Particulate Matter of a size smaller than 10 
microns- PM10, is as follows: 
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In the La Jagua Via (ZM9) Station, the frequency of the daily measurements that exceed the 
annua! quality standard is of 58.56%, which means that its area of influence must be 
classified as medium pollution source — area. 

tn the Plan Bonito Norte (ZM7) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 36.36%, which means that its area of influence must be 
classified as moderate pollution source -area. 

In the Ei Hatillo {ZM13) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 21.05%, which means that its area of influence must be 
classified as marginal pollution source — area. 

In the La Jagua - Centro (ZM2) Station, the frequency of the daily measurements that 
exceed the annual quality standard is of 20.51%, which means that its area of influence must 
be classified as marginal pollution source — area. 

in the La Loma Centro (ZM1) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 16.67%, which means that its area of influence must be 
classified as marginal pollution source - area. 

in the Boqueron (ZM6) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 14.53%, which means that its area of influence must be 
classified as marginal pollution source -area. 

In the La Aurora (ZM5) Station, the frequency of the daily measurements that exceed the 
annua! quality standard is of 11.88%, which means that its area of influence must be 
classified as marginal pollution source - area. 

tn the Las Palmitas (ZM4) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 11.32%. which means that its area of influence must be 
classified as marginal pollution source -area. 

- In the Rincon Hondo (ZM12) Station, the frequency of the daily measurements that exceed 
the annual quality standard is of 10.10%, which means that its area of influence must be 
classified as marginal pollution source -area. 

- in the La Loma 2 (ZM3) Station, the frequency of the daily measurements that exceed the 
annual quality standard is of 10%, which means that its area of influence must be classified 
as marginal pollution source - area. 

Whereas, Resolution No. 2176 of the 11“’ of December of 2007 establishes as a duty of this Ministry 
the obligation to verify that the cor^ditions to maintain, reclassify, or eliminate the classification thereof 
are present, utilizing the information of the air quality stations available in the coal mining exploitation 
area of the center of the Department of Cesar, and for this, every year, starting on March of 2008, it 
must continue carrying out that verification in the coal mining exploitation area of the center of the 
Department of Cesar. 

Whereas, by virtue of all of the foregoing, it 


DECIDES: 
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9 

1065028,25 

1559555,76 

1 

1062454.51 

1560112.05 


3. Moderate Pollution Area - Class 111, for Total Suspended Particles (PST) comprised by the 
area of influence of the air quality monitoring stations located on the human settlements of Boqueron 
(municipality of La Jagua de ibirico), La Loma (municipality of El Paso), and El Hatillo (municipality of 
E! Paso), which goes all the way to the area of the sources that increase the contribution of 
particulate matter on the aforementioned human settlements. The delimitation of the area is 
presented in Bogota Magna - Sirgas Coordinates in the following table (See Attachment No. 1): 

DELIMITATION OF THE MODERATE POLLUTION SOURCE - AREA — LA LOMA - BOQUERON 
-EL HATILLO — PST 


DELIMITATION OF THE MODERATE POLLUTION SOURCE - AREA — LA LOMA - 
B0QUER6N - EL HATILLO — PST 

VERTEX 

EAST 

NORTH 

1 

1059350.00 

1562000,00 

2 

1059350,00 

1565000,00 

3 

1060510,00 

1565000,00 

4 

1060510.00 

1568000,00 

5 

1072600,00 

1568000,00 

6 

1072600,00 

1560000,00 

7 

1070000.00 

1560000,00 

8 

1070021,64 

1557303,31 

9 

1067540,82 

1558672.21 

10 

1065028,25 

1559555,76 

11 

1062454.51 

1560112,05 

12 

1062454.51 

1556061,79 

13 

1065210.38 

1555307,43 

14 

1066607,00 

1554673,69 

15 

1068301.43 

1553621,79 

16 

1070054.04 

1553267,09 

17 

1070021.64 

1557303.31 

18 

1071874,66 

1557712.80 

19 

1076118.74 

1554999,48 

20 

1079639,36 

1552570.99 

21 

1077802.69 

1548956,70 

22 

1071400.00 

1553504,91 

23 

1071403.75 

1543487,56 

24 

1059347,71 

1543233.35 

25 

1053999,21 

1549248,20 

26 

1048017,56 

1554593,63 

27 

1051059,90 

1557745,39 

28 

1055166,80 

1562000,00 

1 

1059350,00 

1562000,00 


4. Marginal Pollution Area - Class IV. for Total Suspended Particles (PST) comprised by the 
area of Influence of the air quality monitoring stations located in the municipality of La Jagua de 
Ibirico and the settlement of Rincon Hondo (municipality of Chiriguana), which goes ail the way to the 
area of the sources that increase the contribution of particulate matter on the aforementioned human 


CONFIDENTIAL 


GSPSiCOMMODS00047320 








1080534.20 


1080571,06 


1547814,57 


1547833,41 


1547853.38 
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42 

1081543,53 

1548424,55 

43 

1081604,35 

1548468.19 

44 

1081665,71 

1548512,96 

45 

1081724,12 

1548556,03 

46 

1081782,73 

1548599,53 

47 

1081841,10 

1548643,28 

48 

1081898,42 

1548686.44 

49 

1081956.03 

1548730,08 

50 

1082012,66 

1548773,22 

51 

1082068,09 

1548815,61 

52 

1082124,36 

1548858,80 

53 

1082178,48 

1548900,64 

54 

1081117.41 

1548938,40 

55 

1081176,87 

1548976,62 

56 

1082325,85 

1549014,36 

57 

1082371,43 

1549049,63 

58 

1082413,41 

1549081,82 

59 

1082455,20 

1549113.76 

60 

1082491,81 

1549141,55 

61 

1082527,16 

1549168,01 

62 

1082563,26 

1549194,83 

63 

1082597,42 

1549219,96 

64 

1082634,05 

1549246.64 

65 

1082673,46 

1549275,31 

66 

1082711,31 

1549302,94 

67 

1082750,48 

1549331,47 

68 

1082790,93 

1549361,25 

69 

1082837,18 

1549395,49 

70 

1082884,50 

1549431.61 

71 

1082929,76 

1549466,66 

72 

1082987,75 

1549512,94 

73 

1083085,64 

1549595.24 

74 

1083191,41 

1549691,41 

75 

1083294,17 

1549793,55 

76 

1083381,76 

1549888,43 

77 

1083452,05 

1549969,08 

78 

1083506.20 

1550033,66 

79 

1083553,84 

1550090.77 

80 

1083583,86 

1560127,06 

81 

1083596,49 

1550142,56 

82 

1083466,25 

1550307.77 

83 

1083121,15 

1550717,42 

84 

1082732.83 

1551072,73 

85 

1082288.94 

1551394,50 

86 

1081807,84 

1551665,60 

87 

1081423,29 

1551821,74 

88 

1083820,94 

1553892,84 

1 

1084424,17 

1553557,71 


DELIMITATION OF THE MARGINAL POLLUTION SOURCE - AREA — RINCON HONDO — PST 
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DELIMITATION OF THE MARGINAL POLLUTION SOURCE - AREA -- LA JAGUA — PST 

VERTEX 

EAST 

NORTH 

1 

1071408,15 

1538660,81 

2 

1072157,19 

1540065,24 

3 

1072866.47 

1540603,32 

4 

1072295,51 

1541241,13 

5 

1071922,20 

1541796.52 

6 

1071588.60 

1542685,14 

7 

1071403,75 

1543487,56 

8 

1059347,71 

1543233,35 

9 

1059863,78 

1541839.96 

10 

1060524.07 

1540057,15 

11 

1060983,10 

1537775,02 

12 

1061369,33 

1535362.52 

DELIMITATION OF THE MARGINAL POLLUTION SOURCE - 

AREA — UK JAGUA — PST 

VERTEX 

EAST 

NORTH 

13 

1061622,80 

1533297,17 

14 

1061830,16 

1531845,65 

15 

1062054,52 

1530270,65 

16 

1062144,63 

1529494,38 

17 

1062431,94 

1527019,41 

18 

1066657,66 

1529619,64 

19 

1062876,10 

1533958,54 

20 

1068963,32 

1535745,32 

21 

1070199,23 

1537210,10 

1 

1071408,15 

1538660.81 


5. Medium Pollution Area - Class II, for Particulate Matter of a size smaller than 10 microns - 
(PM10) comprised by the area of influence of the air quality monitoring station located on the coal 
road in the municipality of La Jagua de Ibirico. which goes all the way to the area of the sources that 
increase the contribution of particulate matter on the aforementioned human settlements. The 
delimitation of the area is presented in Bogota Magna - Sirgas Coordinates in the following table 
(See Attachment No. 2). 

DELIMITATION OF THE MEDIUM POLLUTION SOURCE - AREA — LA JAGUA VfA — PM1 0 


DELIMITATION OF THE MEDIUM POLLUTION SOURCE - AREA — LA JAGUA ViA — 
PM10 

VERTEX 

EAST 

NORTH 

1 

1083596,49 

1550142,56 


1083583,86 

1550127,06 

3 

1083553,84 

1550090,77 

4 

1083506.20 

1550033,66 

5 

1083452,05 

1549969.08 

6 

1083381,76 

1549888,43 

7 

1083294.17 

1549793,55 

8 

1083191,41 

1549691,41 

9 

1083085,64 

1549595,24 

10 


1549512,94 

11 


1549466,66 
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12 

1082884,50 

1549431,61 

13 

1082837,18 

1549395,49 

14 

1082790,93 

1549361,25 

15 

1082750,48 

1549331,47 

16 

1082711,31 

1549302,94 

17 

1082673,46 

1549275,31 

18 

1082634.05 

1549246,64 

19 

1082597.42 

1549219,96 

20 

1082563,26 

1549194,83 

21 

1082527.16 

1549168,01 

22 

1082491,81 

1549141,55 

23 

1082555,20 

1549113,76 

24 

1082413,41 

1549081.82 

25 

1082371,43 

1549049,63 

26 

1082325,85 

1549014,36 

27 

1082276,87 

1548976,62 

28 

1082227,41 

1548938.40 

29 

1082178,48 

1548900,64 

30 

1082124.36 

1548858,80 

31 

1082068,09 

1548815,61 

32 

1082012.66 

1548773.22 

33 

1081956,03 

1548730,08 

34 

1081898,42 

1548686.44 

35 

1081841,10 

1548643,28 

36 

1081782,73 

1548599,53 

37 

1081724,12 

1548556,03 

38 

1081665,71 

1548512,96 

39 

1081604,35 

1548468.19 

40 

1081543,53 

1548424.55 

41 

1081483,08 

1548381,66 

42 

1081417,65 

1548336.13 

43 

1081350,64 

1548290.78 

44 

1081282,24 

1548245,77 

45 

1081210,79 

1548200,42 

46 


1548154,75 

47 

1081064,99 

1548113,83 

48 

1080996,29 

1548075,53 


1080926,04 

1548038,37 


1080863.42 

1548006.70 

51 

1080727,02 

1547940,18 

52 

1080605.99 

1547885.52 


1080571,06 

1647869,86 


1080534,20 

1547853.38 

55 

1080489,01 

1547833,41 

DELIMITATION OF THE MEDIUM POLLUTION SOURCE - 

AREA — U JAGUA VIA — 

PM10 



VERTEX 

EAST 

NORTH 

56 

1080445,21 

1547814,57 

57 

1080401.26 

1547795,76 

58 

1079826,20 

1547555,81 


CONFIDENTIAL 


GSPSICOMMODS00047324 











2614 


59 

1077802,69 

1548956,70 

60 

1079639,36 

1552570,99 

61 

1081423,29 

1551821,74 

62 

1081807,84 

1551665,60 

63 

1082288,94 

1551394,50 

64 

1082732,83 

1551072,73 

65 

1083121,15 

1550717.42 

66 

1083466.25 

1550307,77 

1 

1083596.49 

1550142,56 


6. Moderate PoHutlon Area - Class Ilf, for Particulate Matter of a size smaller than 10 microns - 
(PM10) comprised by the area of influence of the air quality monitoring stations located on the 
inhabited area of Plan Bonito (municipality of El Paso), which goes all the way to the area of the 
sources that increase the contribution of particulate matter on the aforementioned human 
settlements. The delimitation of the area is presented in Bogota Magna - Sirgas Coordinates in the 
following table (See Attachment No. 2) 

DELIMITATION OF THE MODERATE POLLUTION SOURCE - AREA — PLAN BONITO 



VERTEX 



1 



2 


1553267,09 

3 

1068301.43 

1553621,79 

4 

1066607,00 

1554673,69 

5 

1065210.38 

1555307,43 

6 

1062454.51 

1556081,79 

7 

1062454.51 

1560112.05 

8 

1065028,25 

1559555.76 

9 

1067540,82 

1558672,21 

10 

1070021,64 

1557303,31 

11 


1557303,31 

12 

1071874,66 

1557712.80 

13 

1076118,74 

1554999,48 

14 

1079639,36 

1552570.99 

15 

1077802.69 

1548956.70 

1 

1071400,00 

1553504,91 


7. Marginal Pollution Area - Class IV, for Particulate Matter of a size smaller than 1 0 microns - 
(PM10) comprised by the area of influence of the air quality monitoring stations located in the 
municipality of La Jagua de Ibirico ad the settlement of El Hatillo (municipality of E! Paso), La Loma 
(municipality of El Paso), Rincon Hondo (municipality of Chiriguan^) and Palmitas (municipality of La 
Jagua de Ibirico) which goes all the way to the area of the sources that increase the contribution of 
particulate matter on the aforementioned human settlements. The delimitation of the area is 
presented in Bogota Magna - Sirgas Coordinates in the following table (See Attachment No. 2); 

DELIMITATION OF THE MARGINAL POLLUTION SOURCE - AREA — LA JAGUA, EL HATILLO 
LA LOMA, RINCON HONDO, LA AURORA, BOQUERON AND PALMITAS — PM10 


I DELIM!TATtON”OF THE MARGINAL POLLUTION SOURCE - AREA— LA JAGUA. EL 
I HATILLO, LA LOMA, RINCON HONDO, LA AURORA. BOQUERON AND PALMITAS — 
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45 

1082790,93 

46 

1082837,18 

47 

1082884,50 

48 

1082929,76 

49 

1082987,75 

50 

1083085,64 

51 

1083191,41 

52 

1083294,17 

53 

1083381,76 

54 

1083452,05 

55 

1083506.20 

56 

1083553,84 

57 

1083583,86 

58 


59 

1083466,25 

60 

1083121,15 

61 

1082732,83 

62 

1083288,94 

63 

1083807,84 

64 

1083423,29 

65 

1083820,94 

66 

1084424.17 

67 

1084882,22 

68 

1085184,55 

69 

1086731.33 

70 

1088170,93 

71 

1091376,13 

72 

1092896,08 

73 

1092821.78 

74 

1093216,88 

75 

1091898,27 

76 

1091984,44 

77 

1092271,86 

78 

1091310.00 

79 

1091310,00 

80 

1085876.94 

81 

1085843,22 

82 

1082683,75 

83 

1083596.67 

84 

1082597,90 

85 

1081820,32 

86 

1081820,32 

87 

1081820,32 

88 

1080167,62 

89 

1080164,60 

90 

1080167,62 

91 

1079260,93 

92 

1078954.09 

93 

1078604,65 

94 

1077790.02 
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1549361,25 


1549395,49 


1549431.61 


1549466,66 


1549512,94 


1549595,24 


1549691,41 


1549793.55 




1549969,08 






1550127.06 


1550142,56 


1550307,77 


1550712,42 


1551072,73 


1551394,50 


1551665,60 


1551821,74 


1553892,84 


1553557,71 


1553899.74 


1557000,00 


1557000,00 


1557000,00 


1557000.00 


1553019,66 




1552750,38 


1 549686,23 




1548272,67 


1546686.05 


1546212,97 


1542570,55 


1544504,20 


1546532,24 


1547439.96 


1548007,26 


1547787,19 


1547787,19 


1547787.19 


1547319,44 


1547321,53 


1547319.44 


1547062.84 


1546225.98 


1544828,23 


1543198,98 
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Paragraph; The delimitation of the areas - source of pollution classified as high, medium, moderate 
or marginal may be redefined or adjusted based on the resuits of the model of dispersion of 
particulate matter specified in the twelfth article of Resolution No. 2176 of the 11 of December of 
2007 as amended, added or replaced from time to time, or by frie results of the air quality monitoring 
network. 

Article 2 - The establishment of new sources of emission of particulate matter in areas - source of 
pollution classified as high is hereby suspended. 

Article 3 - It will not be possible to authorize the functioning of new sources of emission susceptible 
of causing emissions into the atmosphere, in areas - source classified as medium, moderate or 
marginal in which the discharges of pollutants into the air emitted by the fixed sources already in 
place, produce, in the aggregate, concentrations higher than those established in Resolution 601 of 

2006, as amended by Resolution 610 of 2010, as amended or replaced from time to time, according 
to the provisions of Article 21 of Decree 948 of 1995. 

Article 4 - for the purposes of obtaining the environmental licenses and permits, any new source of 
emission of particulate matter intended to be placed in the areas - source of pollution classified as 
medium, moderate or marginal in which the conditions set forfri in the third article of this resolution 
are not met, must consider the air quality levels that exist in the area - source of pollution and the 
Program for the Reduction of Pollution established in Resolution No. 21 76 of the 1 1 of December of 

2007, as amended, added to or replaced from time to time. 

in addition, any new source of emission of particulate matter must demonstrate, with technical 
supports, the capacity of the area to receive the quantity of emission of the new source and of 
maintaining within the maximum limits allowable established by the regulations in force, The capacity 
of the Area to receive the new polluting emission will be verified with the historic air quality records 
and the regional modeling of the zone. 

Article 5 - To communicate the contents of this Resolution to the Ministry of Mines and Energy, to 
the Colombian Mining and Geology Institute - Ingeominas, to the Regional Autonomous Corporation 
of Cesar - Corpocesar, to the Delegate of the Attorney Genera! for Environmental and Agricultural 
Issues, to the Office of the Governor of the Department of Cesar, to the mayors of the municipaiities 
of La Jagua de ibirico, El Paso. Chiriguana and Becerril, and to the mining companies located within 
the Areas - source of pollution classified according to this administrative decision for their information 
and other relevant purposes. 

Article 6 - This resolution is in force as of the date of its publication in the Official Gazette and 
repeals the provisions that are contrary to It, in particular the provisions of Resolution Number 1732 
of the 8*'’ of September of 2010, 

To be communicated, published and complied with 

Given in Bogota, on the 22"'^ of December of 201 1 

The Minister of the Environment and Sustainable Development, 

Frank Pearl 
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REPUBLIC OF COLOMBIA 

Ministry of the Environment, Housing and Territorial Development 


RESOLUTION NUMBER 

( 0970 ) 

20 MAY 2010 


“WHEREBY ESTABLISHES THE PARTICIPATION OF THE COMPANIES DRUMMOND LTD., 
PRODECO S. A., COMPANiA CARBONES DEL CESAR, CURRENTLY SOCIEDAD COLOMBIAN 
NATURAL RESOURCES I SAS AND EMCARBON S. A.. CURRENTLY VALE COAL COLOMBIA 
LTD COLOMBIA BRANCH, IN THE PROCESS OF RELOCATION OF THE COMMUNITIES 
LOCATED IN THE AREA OF INFLUENCE OF THE MINING EXPLOITATION CARRIED OUT BY 
THESE COMPANIES IN THE DEPARTMENT OF CESAR AND OTHER DECISIONS ARE MADE” 


THE MINISTER OF THE ENVIRONMENT, HOUSING AND TERRITORIAL DEVELOPMENT 

Pursuant to his legal powers, in particular those established in sections 1 0 and 14 of Article 5 of Law 
99 of 1993, based on the provisions of Section 2 of Article 52 of Law 99 of 1993, Article 26 of Decree 
1 220 of 2005 and according to the provisions of 92 and 9.3 of the third article of Resolution 0895 of 
25 May 2007, as amended by Section 16 of the eleventh article of Resolution No. 0464 dated 06 
March 2009, Sections 1.1 and 1.2 of the tenth article of Resolution 0414 of 1 1 March of 2008, as 
amended by the third article of Resolution Number 1343 of 30 July 2008, and 

WITNESSETH 


Technical Aspects 
Regional Issues 

The Ministfy of the Environment. Housing and Territorial Development, aware of the environmental 
problems existing in the mining area of the Department of Cesar, has been enacting a number of 
governmental decisions with the purpose of reducing the air pollution levels in the zone by means of 
the enforcement of environmental measures aimed to the attenuation of the emission generated, 
which has allowed to reduce the levels of pollution in some of the zones affected by the mining 
activity; however in other ones these levels have not presented amendments of importance or have 
increased. 

That is why based on the air quality monitoring made in year 2006 by CORPOOESAR within the 
framework of Agreement Number 19 - 700110 2005 Air Quality Study in Urban and Mining Zones of 
the Department of Cesar Phase 1 Diagnosis and Design of Monitoring Networks entered into by 
CORPOCESAR and the firm K2 INGENIERIA and those obtained in network operated by the 
company Drummond in the Pribbenow Mine for the same year, this Ministry, in Resolution 386 of 7 
March 2007, classified as area source of medium and moderate pollution the mining zone of the 
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department of Cesar, based on Decree 979 of 3 April 2006 tiiat amended articles 7, 10, 93 and 108 
of Decree 948 of 1995. 

Afterwards, Resolution 2176 was enacted on 11 December 2007, which establishes the program for 
the reduction of the pollution of the areas source of pollution classified in the Cesar coaler area. 

In order to evaluate whether or not to maintain ffie condition of the area ~ source of pollution in the 
mining area of the Department of Cesar, an assessment of the environmental conditions thereof was 
made, and, based on the results of the air quality networi<, in resolution 4 12 dated 10 March 2008, 
the Areas Source of Pollution classi^ed in Cesar's coaler area are reclassified. 

Following with the obligation to annually review the conditions to maintain, reclassify or delete the 
area source classification, established in the fourth article of Resolution 2176 of 2007, this ministry 
issued Resolution 1560 on 13 August 2009, that repeals resolution 412 of 2008 and reclassifies the 
areas source of pollution in Cesar’s coaler area, based on the results obtained in the regional air 
quality network. 

The air quality network reports the following average geometric concentrations for Total Suspended 
Particles (PST) and arithmetic average for particles of less than 10 microns (10 PM). 

Table 2 - Air Quality Results 


Station 

^ 

Aprii - Dec - 2007 

Jan - Dec - 2008 

Jan - Dec - 2009 

PST 

gg/m^ 

PM10 

gg/m^ 

PST 

gq/m^ 

PM10 

gq/m^ 

PST 

gq/m^ 

PM10 

gq/m^ 

La Loma Centro (ZM1) 

165.13 

33.1 

124.82 

41.62 

104.89 

39.29 

La Jaqua Centro (ZM2) 

58.48 

32.18 


29.53 

77.45 

36.80 

La Loma 2 {ZM3) 


- 

M.LttiM 


99.18 

60.57 

La Palmita (ZM4) 


- 




33.44 

La Aurora {ZM5) 


18.14 

57.04 


58.69 

31.96 

Boquerbn (ZM6) 

■BOSH 

- 



96.03 

- 

Plan Bonito Norte {ZM7) 

185.92 

54.66 

226.72 

101.98 

191.94 


La Jaqua Via (ZM9) 

■BOB 


130.48 

97.30 

144.24 

84.28 

Rincon Hondo (ZM12) 

61.29 


79.77 

34.21 

67,76 

35.18 

Ei Hatillo (2M13) 

27.61 

- 

72.95 

- 

78,40 

35.51 


Source: Air Quality Network Mining Zone, Department of Cesar 


Bearing the average results obtained In mind, it can be seen that the settlements that have been 
suffering more problems de to the atmospheric pollution are Plan Bonito, La Loma, Boquerdn El 
Hatlllo and La Jagua Road, and therefore it is safe to conclude that the mining area of the 
department of Cesar presents high pollution indexes that can affect the health of the population 
settled in the area of influence of the mining exploitations. 

Based on the growth outlook of the mining companies that operate in the mining zone of the 
Department of Cesar, it is expected that the concentrations of particulate matter on the settlements 
that are located in this area will increase, as can be seen in table 3, that shows the results of the 
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dispersion model applied for the production expected by the companies that operate in the mining 
zone. It is because of this and of the obligation Uiat Uie state has to protect the health and the 
wellbeing of the people that this Ministry con^ders that the settlements that according to the current 
pollution index and the future forecast are and will be affected by the mining operations must be 
relocated. 


Table 3 - Results of the PST Dispersion Model 


Sensible Receptor 

Concentration 2010 (pq / m"*' 

ZM1 -La Loma 

97.12 

ZM2 - Jaqua Centro 

80.31 

ZM3 - La Loma 2 

86.52 

ZM4 - Paimitas 

51.12 

ZM5 - La Aurora 

61.59 

ZM6 - Boqueron 

109.87 

ZM7 - Plan Bonito 

194.18 

ZT9 - Jaqua via 

410.21 

ZM1 2 - Rincon Hondo 

43,92 

ZM13-E1 Hatillo 

110.04 


Source: Updating of the air quality modeling for the coaler zone of the Department of Cesar - 
December of 2009 

That is why through the different governmental decisions that have established Management Plans 
and granted Environmental Licenses to the companies that operate in Cesar's mining zone, we have 
imposed the obligation to relocate the people that will be worse affected by the atmospheric pollution 
generated by the emission of particulate matter. According to the evaluation made earlier regarding 
the quality of the air, the settlements to be relocated are Plan Bonito, Boqueron and El Hatillo, being 
more urgent that of plan Bonito, considering the pollution ratios that it already has, reporting for year 
2009 average annual concentrations for Total Suspended Particles (PST) of 191 pg / m^ and of 
98, 76 pg / m^ for PM10, figures that are above the standard established by Resolution 601 of 2006 
and that have a tendency to go up, which is supported in the results of the dispersion model carried 
out by the ITESM. 


Likewise, the settlements of BoquerOn and El Hatillo evidence an increase in their concentrations for 
year 2009 versus the preceding years according to the data reported by the air quality network (see 
table 2), In addition, bearing in mind the projection made for year 210 applying the air quality model, 
one can obsen/e an upward trend in the concentrations. See table 3. Besides, based on the 
calculation of the Pearson Coefficient presented in the annual air quality report of the air monitoring 
network of the coaler area of Cesar for year 2009, it shows a correlation of PST and PM10 between 
0 . 6 and 0. 9, which evidences a linear relationship between the two variables, indicating that it would 
exist a gradual increase of PMIOin respect of the PST. According to the foregoing, for year 2010 it is 
expected an increase of the concentrations of PM 10 according to the upward behavior in the 
concentrations of PST for these two settlements, which implies a high risk for the health of its 
inhabitants due to the prolonged exposure to the existing pollution levels. 

Reviewing the area source of pollution established in resolutbn 1560 of 2009, it was determined that 
for the area of influence of Boqueron there is a considerable increase of the percentage of the 
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exceedance of the annual standard, passing from a rating of Moderate to Medium, indicating that, as 
well as the settlement of Plan Bonito, it is necessary to hasten its resettlement 

For the settlement of El Hatillo, although the clas^cation of area source remains as moderate, the 
percentages of exceedance for the last year have gone up and added to the increase of the 
concentrations based on the forecast made for 2010, it is expected that in this area there will be an 
increase of the classification with the consequent impact on the quality of life and the health of its 
inhabitants". 

Whereas, regarding the settlements of La Loma and La Jagua, before implementing a relocation 
plan, this ministry shall enforce measures aimed to the reduction of the pollution, taking into account 
the economic, soda! and cultural conditions of the aforementioned urban centers, following the 
guidelines established by the World Bank regarding involuntary settlement. In this regard, the 
T echnica! Opinion 0558 of 08 April 201 0 stated; 

"Likewise, within the coaler area of the center of Cesar, the urban centers of the municipality of La 
Jagua de Ibinco. on the foot hills, and o the administrative division of La Loma, on the flat lands, are 
the urban settlements with the largest human density and where there are considerable levels of 
atmospheric pollution, according to the results produced by the air quality monitoring network. 

Being located on the Caribbean Trunk Road and the so called Coal Road, and thanks to Its location 
close to the mining exploitations that take place on the fiat lands, the settlement of the administrative 
division of La Loma is an area of a high concentration of people, that provides primary and 
secondary services to that industry, which has led to the development of a moderately consolidated 
public and social infrastructure. 

In addition, it is in jurisdiction of the municipality of El Paso (it is its largest administrative divisions) 
and its dynamics has repercussions not only at a local level but it also has impact at the level of the 
municipality and that is why it has became the center of the economic enclave of the region, 
construing it as an area where a set of activities are developed around a base economic activity, 
mining in this case, and where particular revenues are generated, whose value and potential are 
reflected in the economies of the regional level. 

The municipality of La Jagua, located in the foot hills of the Los Motilones Range on the Eastern 
Trunk Road, which has propitiated its development on both sides of it, but with a greater 
development in the south eastern direction, zone that currently evidences signs of consolidation and 
level of development. 

Economically, the municipality has experienced several booms during the last decades. On top of the 
traditional agricultural activities, Ccocoa, sugar cane, coffee, fruit trees and other crops), the zone 
hosts technical plantations mainly of rice but also of com and sorghum. 

(■■■) 


By virtue of the foregoing, 


DECIDES 
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FIRST ARTICLE -- To impose on the companies DRUMMOND LTD., C. I. PRODECO S. A., 
COMPANIA CARBONES DEL CESAR, currently SOCIEDAD COLOMBIAN NATURAL 
RESOURCES ! SAS and EMCARBON S. A., currently VALE COAL COLOMBIA LTD COLOMBIA 
BRANCH, the performance obligation to relocate the current settlements of Plan Bonito, in the term 
of one (1) year and the settlements of El Hatiilo and Boqueron in the term of two (2) years after the 
date of firmness of this governmental decision, according to the proportionality and other conditions 
set forth below. 

(...) 

TENTH ARTICLE - For the case of the setHed areas of La Loma and La Jagua the companies 
DRUMMOND LTD., C. I, PRODECO S. A., COMPANIA CARBONES DEL CESAR, currently 
SOCIEDAD COLOMBIAN NATURAL RESOURCES ! SAS and EMCARBON S, A,, currently VALE 
COAL COLOMBIA LTD COLOMBIA BRANCH shall be required to comply with the Program for the 
Reduction of the Pollution for the Areas Source of Pollution classified in Cesar's coaler area. 

The Program for the Reduction of the Pollution for the Areas Source of Pollution classified in Cesar’s 
coaler area include, among other things, the measures to reduce the emission of particulate matter 
on the settlement, to include actions aimed to reinforce and improve the air quality monitoring, to 
control the entry of new emission sources, to discourage, on the part of the Municipal Mayors’ Offices 
the expansion of the settled areas, to adjust and review the territorial zoning plans and schemes, 
among other things. 

PARAGRAPH - Annually, the Ministry of the Environment, Housing and Territorial Development 
shall evaluate the condition of the Area Source of Pollution, as well as the effectiveness of the 
measures established in the aforementioned Program for the Reduction of the Pollution for the Areas 
Source of Pollution classified in Cesar’s coaler area, in order to determine the need to include 
additional measures and, if such is the case, the pertinence of implementing the Relocation Action 
Plan for said settlements. 

(...) 


CARLOS COSTA POSADA 

Minister of the Environment, housing and Territorial Development 
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REPUBLIC OF COLOMBIA 

Ministry of the Environment, Housing and Territorial Development 

RESOLUTION NUMBER 

( 1525 ) 

5 August 2010 


“WHEREBY THE REVERSAL APPEALS FILED AGAINST RESOLUTION No. 0970 OF THE 20*^ OF 
MAY OF 2010 ARE DECIDED" 


THE MINISTER OF THE ENVIRONMENT. HOUSING AND TERRITORIAL DEVELOPMENT 

Pursuant to his legal powers, in particular those established in sections 1 0 and 1 4 of Article 5 of Law 
99 of 1993, based on the provisions of Section 2 of Artide 52 of Law 99 of 1993, Article 26 of Decree 
1 220 of 2005 and according to the provisions of 92 and 9.3 of the third article of Resolution 0895 of 
25 May 2007, as amended by Section 16 of the eleventh article of Resolution No. 0464 dated 06 
March 2009, Sections 1.1 and 1.2 of the tenth article of Resolution 0414 of 11 March of 2008, as 
amended by the third article of Resolution Number 1343 of 30 July 2008, and 

(-.) 

DECIDES 

FIRST ARTICLE - To replace in the sense to amend the SECOND ARTICLE OF Resolution No, 
0970 of the 20*^ of May of 2010 which shall now read as follows: 

"SECOND ARTICLE - The costs of the relocation process shall be in the charge of the companies 
DRUMMOND LTD., C. /. PRODECO S. A.. COMPANIA CARBONES DEL CESAR, currently 
SOCIEDAD COLOMBIAN NATURAL RESOURCES I SAS and EMCARBON S. A., currently VALE 
COAL COLOMBIA LTD COLOMBIA BRANCH, according to the following percentage distribution per 
mining project: 


Company 

Mine 

Plan 

Bonito Vo 

Boquerdn 

% 

El Hatillo 

% 

Drummond Ltd 

Pribbenow (La Lome) 

39.11 

58.94 

39.30 

Drummond Ltd 

El Descanso 

8.04 

9.45 


C. 1. Prodeco S. A. 

Calenturitas 

39.81 

22.63 

8.65 

Colombian Natural Resources 1 SAS 

La Francia 

7.81 

5,34 

27,81 

Vale Coal Colombia, Colombia Branch 

EIHatillo 

5.16 

3.64 

11.22 

TOTAL 

100 

100 

100 


SECOND ARTICLE - To replace In the sense to amend the FOURTH ARTICLE OF Resolution No. 
0970 of the 20“^ of May of 2010, which shall now read as follows 
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“FOURTH ARTICLE - The resettlement subject of this governmental decision must bear in mind, 
among other things, the Operational Policies (OP 4. 12 of 2001) developed by the World Bank on 
involuntary relocation, as well as those issued in this regard by the Inter - Amehcan Development 
Bank - BID and it primarily must provide and ensure the conditions to improve the living conditions, 
the productive capacity and the income of the populations to be resettled, in a way that it allows them 
the exercise of their economic and social activities. 

Said process must be carried out under the MIowing parameters: 

1 . For the formulation and execution of the relocation plan, the companies DRUMMOND LTD., C. I. 
PRODECO S. A., COMPANiA CARBONES DEL CESAR, currently SOCIEDAD COLOMBIAN 
NATURAL RESOURCES I SAS and EMCARBON S. A., currently VALE COAL COLOMBIA LTD 
COLOMBIA BRANCH, within one month from the date in which this resolution is firm, must have 
a well ~ known entity with a proven record and experience in these processes, which must at 
least meet the following suitability Matures: 

1-1. Minimum three (3) years’ experience in relocation processes for development projects. 

1 .2. To have carried out resettlement processes under the guidelines of International bodies such 
as the World Bank - WB and the Inter- American Development Bank - BID. 

1.3. To have an inter - disciplinary team in the social, physical and legal areas with experience in 
relocation processes, which must be able to develop the guidelines and activities developed 
in the Relocation Action Plan - PAR (for its Spanish initials) 

Among other things, the operator must provide the information required for the companies to proceed 
to establish the trust fund or another mechanism adopted for the funding of the relocation. 

2. The companies mentioned in the preceding item, within four (4) months of the date in which this 
governmental decision is firm, must opt between entering into an irrevocable management trust 
agreement or another mechanism that similar offers guarantees and benefits regarding the 
management of the funds, pursuant to the principles of transparency and objectiveness in order 
to create a trust fund whose funds shall be used to fund the relocation process, to which they 
shall be obligated and of which they are responsible. 

The irrevocable management trust agreement or the suitable mechanism adopted shall be the 
vehicle for the management of the resources for the formulation and execution of the relocation 
of the communities mentioned in this governmental decision, for which the relevant contract shall 
establish the actual contracting mechanisms of the entity that by mandate of the companies shall 
discharge the obligation of results of the resettlement 

2.1. If they opt for establishing a trust fund, it must be managed by a trust manager legally 
incorporated, authorized to operate in Colombia by the Financial Superintendent to operate in 
Colombia. If they opt for a different management mechanism, the holders of this obligation 
must file with the MAVDT the management scheme proposed so it can be known and 
approved by it. 

2.2. Each one of the aforementioned companies must contribute the corresponding resources for 
the creation of the trust fund that guarantees the total funding of the relocation process, 
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according to the proportionality criteria determined in the second article of this Governmental 
Decision. 


3 . Likewise, and through an irrevocable management trust or the other mechanism adopted for the 
management of the funds, it must hire inspectors for the tracking of the work done by the entity 
retained to carry out the relocation in order to verify the performance or otherwise of the work for 
which they were hired, according to the Relocation Action Plan - PAR to be filed with the Ministry 
and that must be previously approved by said inspectors. 

Said entity must meet at least with the following suitability requirements: 

3 . 1 . Minimum Experience of five (5) years in relocation processes. 

3 . 2 . To have carried out resettlement processes under the guidelines of international bodies such 
as the World Bank- WB and the Infer - American Development Bank- BID. 

3 . 3 . To have a primary team capable of making sodal, physical and legal inspections. 

4. In order to determine the population to be relocated, the entity in charge of carrying out the 
relocation must make a census no later than four (4) months after the date in which this 
resolution is firm, for which they must be accompanied by the Public Defense Office (Defensorfa 
del Pueblo) and the municipal authorities. Said census must be registered with the Offices of the 
mayors of the municipalities of El Paso and La Jagua de Ibirico and it shall be the basis for the 
respective resettlement process. 

5 . No later than six (6) months after the date in which this resolution is firm, the companies must 
lodge with this Ministry the Relocation Plan, which must specify the goals, objectives, procedures 
and the schedule to be applied to relocate the populations set forth in the first article of this 
governmental decision, seeing to the maximum terms therein established. 

5.1. The relocation plan subject of this article must consider the following minimum scheme: 

5,1.1 Diagnosis of the Current Situation 

5. 1.1.1. Characterization of the Settlements 

a) Plane of location 

b) Study of title and deeds 

c) Appraisal of the existing property 

d) Analysis of the provisions set forth in the Zoning Regulations (POT) in force 

e) City furnishings 

f) Socio - economic diagnosis of the population 

g) Census of the population affected 

Variables to be considered: Spatial, physical - demographic, economic, social, cultural. 

5.1. 1.2. Regional Analysis 
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Considering the magnitude of the mining activity, this part of the document must Include 
an analysis of the zone in which the activity takes place, establishing the elements that 
condition the territory (socio - economic, environmental, spatial, landscape, 
infrastructure, mining activity, other economic activities). 

5.1.2 Determination of impacts 

To make a balance as a function of the analysis made on the social and territory impacts 
generated because of the relocation. 

5.1.3 Analysis and selection of relocation alternatives 

5. 1.3. 1. In this stage it is important to have the consensus of the people and of the municipal 
government. 

5. 1.3.2. It is necessary to determine, at least, tile formulation of three alternative locations for the 
relocation and the technical elements for the selection of the best alternative must be 
defined. The latter paying attention at least to: i) the threats and risks' analysis; H) the 
uses of the land; Hi) the pos^bility to provide public utilities; iv) economic and cultural 
issues. 

5.1. 3.3. In the process of determining the locatbn to make the relocation, efforts will be made so 
the new site will not be the subject of mining activity in the future. 

5. 1. 3. 4. The territorial organization instrument in force must be analyzed to determine the uses of 
the land, defined for the areas previously selected, in order to determine the possibilities 
to cany out the relocation based on the provisions therein contained (classification of the 
soil, use of the land accordingly and densities, and other issues). 

This aspect is of a paramount importance before purchasing the properties to discharge 
the obligation. 

5. 1 .4 Relocation Proposals 

This part proposes the best solution to make the resettlement in an integral manner. 

The specific activities to develop the Relocation Plan are concretized in the Relocation Action 
Plan, contemplating the following; 

To make a schedule of activities contemplating all the actions of development, 
construction and transfer of the people. 

To bear in mind all the proceedings of plotting or development and construction licenses 
required. This process is a prerequisite of the relocation. 

It is necessary to carry out the urban planning works (water works, sewage, roads, 
power). 

To establish and furnish the public spaces (paries, green zones, roads) 


5. 1.4.1. 

5.1. 4.2. 

5.1. 4.3. 

51.4.4. 
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5 . 1.4.5. It is necessary to define the strategies to purchase the properties and the improvements 
in which the persons to be relocated actually live, in the terms of article 56 of Law 9 of 
1989. 

5.1. 4. 6. It is necessary to do complete all legal proceedings to convey the public areas to the 
municipality, free of charge. 

5. 1. 4. 7. It is necessary to determine the ownership of the land released after the relocation and to 
define which will be the use thereof and the measures to prevent them to be occupied 
once again. These must be coordinated between the municipalities and the miners. 

5 . 2 . On top of the foregoing, the Relocation Plan must consider, among other things, the 
guidelines set forth in the Operational Pol'icies (OP 4. 12 of 2001) developed on the subject 
matter of Involuntary resettlement by the World Bank and / or the Inter - American 
Development Bank - BID. 

5 . 3 . The relocation of the villages must be carried out bearing at least the following guidelines in 
mind: 

5.3. 1. Of a general nature: 

5.3. 1. 1. To apply a participation methodology that is wide and democratic and therefore that 
allows to build, in a collective manner, the best alternatives for the solution of the 
relocation, respecting the self - determination of the communities to make their own 
decisions. 

5 . 3 . 1.2. To propitiate an improvement of the quality of life, allowing to give options to all the 
settlers and families involved in the relocation process. 

5.3.1. 3. To give technical, social and economic assistance to the communities in order to 
achieve the reestablishment and / or improvement of their productive activities and of 
their living conditions. 

5.3.1. 4. Legal and psycho - social assistance to the population to be relocated, with more 
emphasis in women that are the main earners of their homes and in the most 
vulnerable groups. 

5.3. 1.5. To guaranty that at the end of the resettlement process, the populations that are the 
beneficiaries of the program receive the title of the properties on which they were 
relocated. To have a deer policy of permanent accompanying required to consolidate 
the new relationships with the territory, with the environment and with all the projects 
that will be designed to reestablish and improve the quality of life of the populations to 
be resettled. 

5.3. 1.6. To allow the independent supervision and oversight to do the follow up of the 
relocation in an independent manner. 

5.3. 1. 1. For the case of processes of negotiation in subdivisions of land and / or “common 
plains" all proceedings must be made with the participation of the communities and as 
required before the Colombian Institute of Rural Development - INCODER. 
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5.3.2. Regarding the place of the relocation: 

5.3.2.1. Whenever possible, the location of the new settlements shall be made in the 
jurisdiction of the same municipality, preferably close to the current place of residence 
and close to the urban areas of the municipalities or inhabited centers. 

5. 3.2.2. The place of the relocation must have lands that are adequate for the reestablishment 
of the means of subsistence of the communities and the Implementation of productive 
projects, utilities and social services, natural water sources, adequate access roads, 
connection with the existing physical infrastructure in the zone. 

5. 3. 2. 3. These sites must not be located in restricted zones, or in mining concession zones, in 
protected areas or in zones of geological, geotechnical, environmental or social risks 
that could endanger the new settlement. 

5.3.3. Regarding the regional and local planning instruments: 

5.3.3.1. To consider the planning elements and environmental and mining zoning of the 
region. 

5.3. 3.2. To articulate the relocation proposal witii the municipal territonal zoning instruments, 
as well as with the municipal and departmental development plans, as pertinent. 

6. The Relocation Action Plan - PAR (for its Spanish initials) must contain key performance 
indicators allowing to make an ex - post assessment of the relocation with the participation of 
each one of the resettled communities through the analysis of results and to implement the 
relevant corrective measures. 

PARAGRAPH: For the purposes of this governmental decision, the cutoff date for the purposes of 
making the population census is the date of enactment of Resolution 970 of the 20"' of May of 2010.“ 

THIRD ARTICLE - To replace in the sense to amend the FIFTH ARTICLE OF Resolution No. 0970 
of the 20^ of May of 201 0 which shall now read as follows: 

'FIFTH ARTICLE - Until the relocation of the villages of Plan Bonito, el Hatillo and Boquerdn is 
completed, the companies DRUMMOND LTD., C. I. PRODECO S. A.. COMPAfilA CARBONES DEL 
CESAR, currently SOCIEDAD COLOMBIAN NATURAL RESOURCES I SAS and EMCARBON S. A., 
currently VALE COAL COLOMBIA LTD COLOMBIA BRANCH, pursuant to the social component of 
their Environmental Management Plans, must seek to improve, in coordination with the territorial 
entities, the quality of life of the populations to be relocated until such relocation is completed." 

FOURTH ARTICLE - To replace in the sense to amend the SIXTH ARTICLE OF Resolution No. 
0970 of the 20“^ of May of 2010 which shall now read as follows; 

' SIXTH ARTICLE - The companies mentioned in this governmental decision must proceed to 
establish an operational committee the duty of which shall be the follow - up of the activities for the 
resettlement made by the entity retained to do it. which must be made up by: 

1. The representative of the entity retained to cany out the relocation; 
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2. The representative of the inspector; 

3. At least one representative of each one of the of the companies holders of the Mining 
Concessions that have the obligation to complete the relocation; 

4. Besides, can also attend, as guests, one representative of each one of the communities to be 
relocated, a delegate of the Governor of Cesar, a delegate of the Public Defense Office, the 
Director of the Cesar's Regional Autonomous Corporation - CORPOCESAR or his / her 
delegate, and one representative from the Colombia Rural Development Institute - 
INCODER. 

PARAGRAPH: The Committee will decide the proceedings required as a function of the compliance 
of its environmental relocation obligations. In addition, said Committee shall have the autonomy to 
define its mode of operation as well as the manner to carry out the verification and follow up of the 
relocation process". 

(...) 


CARLOS COSTA POSADA 
THE MINISTER 
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PSI Submission, Goldman Sachs- 10.20.14 
Exhibit B 


# 

YEAR2011; Invoiced CusTbMER 

AMOUNT (USS)’ 

1 

JP Morgan Chase Bank NA 

132,144,116.66 

2 

Barclays Bank PLC 

28,488,136.55 


Glencore International AG 

25,281,747.03 


Noble Americas Corp 

20.831,157.71 


Red Kite Master Fund Ltd 

16.864,821.08 

6 

Deutsche Bank AG 

14,194.855.86 

7 

Natixis Commodity Markets Ltd 

11,238,040.95 

8 

Trafigura AG 

10,525,478.05 

9 

Macquarie Bank Limited 

6,844,468.18 

10 

Standard Bank London 

6,572,502.84 


# 

Year 2012: invoiced Cdstomer 

Amount (USS) 

1 

JP Morgan 

72,697.004 

2 

Glencore Limited 

57,332,672 

3 

DB Energy Trading LLC 

55,585,102 

4 

Red Kite Management Ltd. 

46,991,344 

5 

Koch Metals Trading Ltd 

41,450,746 


J. Aron & Company 

33,320,124 

7 

Natixis Commodities Market Ltd 

14.926.385 

8 

Societe Generale/Paris 

13,281,966 

9 

Macquarie Bank Limited 

12,850,377 


Triland Metals 

10,489,479 


' Amounts in this column reflect total sales dollars of invoices issued in the respective year 
identified. 
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PSI Submission, Goldman Sachs — 10.20.14 
Exhibit B 


# 

Year 2013: Invoiced Customer : 

Amount (US$) 

1 

J. Aron & Company 

59,990.267.41 

2 

Glencore Ltd 

56,092,938.57 

3 

Macquarie Bank Ltd 

46,306.131.75 

4 

JP Morgan Chase Bank NA 

40,401,863.22 

5 

Barclays Bank PLC 

38,274,087.44 

6 

Red Kite Master Fund Limited 

32,892,693.40 

7 

Koch Supply & Trading LP 

28,620,042.60 


Societe Gen»ale/Paris 

22,719,584.36 

9 

Deutsche Bank AG 

19,947,361.34 

10 

Nd)le Americas Corp. 

19,287,702.07 


#■ ' 

Year 2014 (Through August): Invoiced Customer 

AMOUNT (USS) 



2 



4 

Redacted By 

Permanent Subcommittee on Investigations 

5 

6 

7 


8 

9 

10 
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Case l:13-md-02481-KBI= Document 387 Filed 05/23/14 Page lot 27 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

IN RE ALUMINUM WAREHOUSING 
ANTITRUST LITIGATION 

This Document Relates To: 

ALL ACTIONS 

— - X 

DECLARATION OF MARK BRADLEY 
IN SUPPORT OF THE LONDON METAL EXCHANGE’S 
MOTION TO DISMISS ALL COMPLAINTS 

I, Mark Brendan Bradley, declare under penalty of perjury that the following is true and 
correct, to the best of my knowledge, information and belief: 

1. I am currently the Head of Market Surveillance at the London Metal Exchange 
(“LME”). I have been employed by the LME since 2006. Part of my job responsibilities include 
ensuring that the LME is fulfilling its statutory and regulatory obligations to maintain an orderly 
market and to afford proper protection to investors on the LME. In connection with this role, 1 
am one of the LME’s liaison contacts with the UK’s Financial Conduct Authority (“FCA”). I 
submit this declaration in support of the LME’s motion to dismiss based on the Foreign 
Sovereign Immunities Act, 28 U.S.C. § 1604. 

Organization and Structure of the LME 

2. The LME is the world center for industrial metals trading and price-risk 
management. More than 80% of global non-ferrous exchange-traded futures and options 
contracts business (in tonnes) is conducted on the LME. 


MDLNo. 2481 

Master Docket No. 
i3-md-248I-KBF-RLE 
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3. The LME provides the market with three transparent and regulated platforms for 
trading industrial metal contracts: 

(a) the Ring, which is the LME’s open-outcry trading platform; 

(b) LMEselect, which is the LME’s highly liquid electronic platform for the trading 
of LME contracts; and 

(c) an inter-office telephone market between LME members, which operates 24 hours 
a day. 

4. Since at least 2000, the LME has had five main categories of members which vary 
in their associated obligations and responsibilities and two further categories: 

(a) Ring Dealing Members (category 1). These members have the exclusive right to 
trade by open outcry in the ring and are entitled to issue LME Client Contracts to 
their customers. As clearing members, they are permitted to clear trades and, as a 
result, must be members of LCH.Cleamet Limited (the LME’s clearing house). 

(b) Associate Broker Clearing Members (category 2). These members are clearing 
members and are permitted to issue Client Contracts and trade Exchange 
Contracts. They can trade on the telephone and on LMEselect but not by open 
outcry in the ring. As clearing members, they are permitted to clear trades and, as 
a result, must be members of LCH.Cleamet Limited. 

(c) Associate Trade Clearing Members (category 3). These members can clear their 
own trades and, as a result, must be members of LCH.Cleamet Limited but are 
not permitted to issue Client Contracts. 

(d) Associate Non-Clearing Broker Members (category 4). These members are not 
clearing members but are permitted to issue LME Client Contracts. 
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(e) Associate Non-Clearing Trade Members (category 5). These members are neither 
clearing members nor are they permitted to issue LME Client Contracts. 
Category 5 members are generally involved in the metals markets in some form, 
and wish to receive LME member notices, participate in LME events, etc. 

(Q Individual Members (categoiy 6). Individual members are persons who are not 
employed by a member company or by a company which could be a member but 
is not. They consist primarily of individuals who wish to maintain links with the 
Exchange for business purposes, such as consultants and arbitrators. These 
members have no trading rights on the Exchange. 

(g) Honorary Members (category 7). Honorary membership is conferred on 
individuals who have given conspicuous service to the Exchange at the discretion 
of the directors, e.g., former chairmen of the Exchange. These members have no 
trading rights on the Exchange. 

5. J.P. Morgan Securities pic is a Category 1 member. J.P. Morgan Securities pic 
(formerly JP Morgan Securities Limited) became a Category 1 member following the acquisition 
of RBS Sempra Commodities in July 2010. Prior to that time it was a Category 2 member. 

6. Since 2000, Goldman Sachs International has been a Category 2 member. 

7. From 2000 until December 14, 2006, Glencore UK Limited was a Category 3 
member. After that time it was a Categoiy 5 member and remains so today. 

8. The governance structure of the LME provides for a number of advisory 
committees (there are currently 28), the majority of which report to the LME Board of Directors 
either directly or through the LME Executive Committee (EXCOM). EXCOM is itself a sub- 
committee that reports to the Board. 
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9. The Board of the LME remains the primary decision making body within the 

LME. 

10. Among the various LME committees are 12 operational committees. These 
include the metals committees (e.g.. Aluminum Committee, Cobalt Committee, Copper 
Committee, etc.), the Trading Committee, the Ring Dealers Committee, the Traded Options 
Committee and the Warehousing Committee. The purpose of the operational committees is to 
make recommendations in accordance with their terms of reference. The LME Board has 
delegated to EXCOM the initial consideration of those recommendations and the power to give 
effect to a number of those recommendations. 

11. The LME’s Warehousing Committee is responsible for, among other things, (a) 
“[m]aintaining contact with the warehousing industry, trade and trade associations,” (b) 
“[k]eeping EXCOM apprised of relevant issues relating to warehousing, including industry 
views, changes to industry structures and other appropriate matters,” and (c) “[m]aking 
recommendations to EXCOM on warehousing related policy issues.” Warehousing Committee 
Terms of Reference (“Terms of Reference”) 2.1, a true and correct copy attached as Exhibit A, 

12. “Decisions or recommendations of the [Warehousing] Committee shall be 
decided by a majority of the members of the Committee being in favor.” Ex. A, Terms of 
Reference 8.3. 

13. The Warehousing Committee has an independent chairman who is appointed by 
EXCOM. The chairman of the Warehousing Committee shall have no material interest in the 
operations of a warehouse company, whether LME-approved or not. Today, the remaining 
committee members are employee representatives of each LME approved warehouse company. 
Ex. A, Terms of Reference H 3.1, 3.2. 
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14. Since at least 2008, there have been at least 9 members of the Warehousing 
Committee. Since at least 2008, Henry Bath & Son Ltd, Pacorini Metals AG and Metro 
International Trade Services LLC have each had only one representative on the Warehousing 
Committee. The Henry Bath, Pacorini and Metro representatives have never comprised a 
majority of the Warehousing Committee. 

15. None of the non-LME defendants named in this litigation have ever had a 
representative on the LME EXCOM. LME EXCOM is only and has only ever been made up of 
LME employees (except for one person who started at the LME as an independent contractor and 
then became a permanent employee of the LME). 

The LME’s UK Statutory Obifeation To Regulate Its Market 

16. The LME is a “recognised investment exchange” (“RIE”) within the meaning of 
section 285 of the Financial Services and Markets Act 2000, as amended (“FSMA”). True and 
correct copies of excerpts of the FSMA are attached as Exhibit B. True and correct copies of 
excerpts from the legislative history of the FSMA are attached as Exhibit C, Financial Services 
and Markets Bill, comments of Lord McIntosh of Haringey, HL Deb 30 March 2000, vol 611, 
col 975 and Exhibit D, Financial Services and Markets Bill, comments of Lord Fraser of 
Carmyllie, HI. Deb 16 March 2000, vol 610, cols 1785-1786, respectively. 

17. To maintain its status as an RIE, the LME must meet requirements adopted by the 
UK Treasury, which are known as the “Recognition Requirements.” Financial Services and 
Markets Act 2000 (Recognition Requirements for Investment Exchanges and Clearing Houses) 
Regulations 2001 (2001/995), as amended (“Recognition Requirements”), a true and correct 
copy of excerpts of the Recognition Requirements are attached as Exhibit E. 
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18. Under the Recognition Requirements, the LME has the obligation to maintain an 
orderly market and afford proper protection to investors on the LME. Ex. E, Recognition 
Requirements, sch. K 4. The LME must, among other things, have “satisfactory arrangements” 
for “the safeguarding and administration of assets belonging to users of [its] facilities” and “for 
securing the timely discharge (whether by performance, compromise or otherwise) of the rights 
and liabilities of the parties to transactions effected on the exchange.” Id. 1 4(2)(d), (g). 

19. The Recognition Requirements also require the LME, among other things, to: 

(a) “ensure that the systems and controls used in the performance of its functions 
are adequate, and appropriate for the scale and nature of its business,” including 
“the safeguarding and administration of assets belonging to users on the 
exchange’s facilities,” id. H 3(1), 3(2)(e); 

(b) “maintain high standards of integrity and fair dealing in the carrying on of 
regulated activities by persons in the course of using the facilities provided by the 
exchange,” id. ][ 6(1); 

(c) “have effective arrangements for monitoring and enforcing compliance 
with ... its rules,” id. K 8(1); and 

(d) “have effective arrangements for the investigation and resolution of 
complaints arising in connection with the performance of, or failure to perform, 
any of its regulatory functions,” id. 1 9(1). 

20. The LME fulfills its statutorily-mandated obligation to maintain an orderly market 
and to protect investors by regulating its price discovery and price convergence functions, a vital 
and integral part of which is the LME’s warehousing system. 
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LME’s Price Discovery Function 

21. The LME fulfills its obligation to maintain an orderly market by ensuring that its 
processes and methods for the trading of its contracts permit the discovery of the price for 
aluminum (and other metals) that is the result of global supply and demand conditions. The 
LME has developed contracts with the aim of ensuring a proper and orderly market. The 
contracts that have been developed are aimed at providing the metals trade and industry with a 
global reference price. For this to be achieved, both producers and consumers of these metals 
must have confidence in the prices established by the LME contracts. To instill confidence in 
industrial users of these contracts, the contracts have been designed to include the following 
features: (a) physical settlement, this is very important since it plays a vital role in creating price 
convergence; (b) global reach; (c) contract specifications; and (d) terms and conditions on which 
warehouse operators are licensed by the LME. These features are discussed in more detail 
below. 

22. The LME itself is not involved in trading, nor does it operate or provide financial 
or physical services to customers. The LME’s role is to regulate the trading of futures contracts. 
The trading function that the LME regulates results in a global reference price for metal, in this 
case, aluminum, that reflects global supply and demand. 

23. The Ring, the LME’s open-outcry trading floor, is central to the process of price 
discovery. Each LME metal is traded in highly liquid five-minute Ring sessions four times a 
day, and further two Kerb sessions lasting 45 minutes each. Only Ring Dealing (Category 1) 
Members can trade in the Ring. 
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24. The LME Official Price, i.e., the last bid and offer price quoted during the second 
Ring session, is discovered on the ring floor. The LME Official Price is used as the global 
reference price for the sale of metal into the physical market. 

25. The physical market is the place where metal manufacturers, such as miners, 
smelters and refiners, sell their metal to purchasers who in turn use that metal to make physical 
goods for sale. This metal is separate from the metal that passes through the LME system. 

26. Because of the integrity of the LME price, sellers in the physical market have 
chosen to use the LME price as a component in the price that they wish to achieve when 
negotiating the sale of their metal to purchasers in the physical market. This is because the 
LME’s regulation of its market produces a price that most accurately reflects the actual global 
supply and demand conditions. But the LME price for aluminum is a pure price for metal, i.e., it 
does not reflect anything other than global supply and demand conditions for aluminum. Thus, 
sellers of aluminum in the physical market to buyers who want to use the aluminum to make 
products must negotiate an actual “all-in” price for aluminum. The all-in price includes the 
added costs of transport and delivery. The ultimate “all-in” price includes those components, 
both of which are subject to negotiation between the buyers and sellers. The difference between 
the LME price and the all-in physical price is called the premium, 

LME’s Price Convergence Function 

27. The LME’s obligation to maintain an orderly market requires that its price 
discovery maintain a correct relationship to the actual price of metal, called price convergence. 
Price convergence refers to keeping the LME price in line with the physical market price (also 
known as the “spot price”). 
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28. The fact that LME futures contracts can be physically settled {i.e., physical metal 
could, in theory, be delivered to the buyer) plays a vital role in attempting to ensure price 
convergence between the LME price and the physical price. 

29. A unique aspect of the LME, as opposed to other futures markets, is that ail 
contracts (with certain limited exceptions) are for physical delivery and cannot be settled until 
the prompt date. Initial and variation margin (which are cash or collateral deposits to secure 
payment or delivery on the delivery date) can be called during the term of the contract, but the 
value of the contract is not paid until delivery, and profits accruing cannot be released until the 
prompt date. LME contracts are based on physical settlement by the transfer of ownership of 
metal stored in listed warehouses; this guarantees price convergence as the far futures settlement 
dates converge on the cash settlement date (i.e., two days forward). The ability to make or take 
delivery of metal against an LME futures contract on the settlement date attempts to prevent 
divergence between the LME settlement price and the all-in physical metal price. 

30. Settlement of LME contracts is first by offset and then by delivery of the 
balancing position by means of LME warrants. This takes place on the settlement date so that 
ownership of metal changes hands on the day; there is no settlement window. Offset allows 
those who trade on the LME to reduce the number of LME warrants necessary to settle their 
obligations on a settlement day to the net exposure. For example, a producer who hedges his risk 
to a drop in metal prices will sell for delivery on a future date on the LME. He will close out his 
hedge by buying back an equal amount of metal for delivery on the same date on the LME. The 
metal delivery obligations will offset exactly and result in no LME warrants changing hands but 
the price differences will produce a net cash payment on that date. 
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31. An LME warrant is a bearer warehouse receipt that represents the ownership of a 
specific number of tonnes of an identified producer brand, stored in an identified shed operated 
by an LME approved warehouse company. The LME devotes a great deal of effort to 
maintaining the metal brand listing and warehouse approval systems because the reliability of 
metal stored in LME approved warehouses underpins the integrity of trading and price discovery. 

32. A buyer under an LME warrant is obliged to accept any warrant for the relevant 
metal as good delivery — the buyer cannot choose the warrant he wants. Once a warrant has been 
delivered to a buyer, the buyer can present it to the warehouse where the metal is stored in 
exchange for the metal, or can use it to meet his own delivery obligations. 

33. The smooth operation of the LME, and effectiveness, transparency and reliability 
of the market, is dependent upon the LME’s ability to provide certainty as to the quality and 
physical availability of the metal used to settle LME contracts. Certainty as to physical 
availability is only made possible by the system of approving warehouses. 

34. Although the possibility of physical delivery is a key part of the LME’s global 
price discovery and price convergence functions, the LME is only a market of last resort for 
physical metal. Historically, only approximately 1% of contracts traded on the LME have 
resulted in physical delivery and the removal from an LME-approved warehouse. This only 
happens in the event that the new warrant holder presents the warrant to the warehouse for 
cancellation. They then pay the outstanding rental and the appropriate ftee-on-truck (FoT) 
withdrawal charges prior to obtaining the metal from the warehouse company. 
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The Role of LME’s Warehouse System 

35. To maintain the credible possibility of physical delivery of metal, the LME 
approves a network of warehouses and storage facilities around the world. Warehouse 
companies must meet strict criteria before LME approves them to handle metals. 

36. The LME does not own or operate warehouses, nor does it own the metal that 
they contain. Rather, the LME lists specific geographical locations as good delivery points and 
approves warehouse companies within those locations. Essentially, to qualify as a good delivery 
point, the location should generally be within an area of net consumption and away from 
adjacent areas of production for that particular metal. 

37. Within good delivery locations, the LME authorizes warehouse companies and 
the warehouses they operate to store LME-registered brands of metal, on behalf of the warrant 
holders who own the metal. LME warehouses also issue LME warrants through their London 
agent for material delivered into their approved warehouses. 

38. An LME warrant is a bearer document of possession relating to one specific lot of 
metal in an LME listed warehouse. Title to the metal changes when the warrant changes hands. 

39. LME warrants are issued by an approved warehouse company after the metal has 
been delivered to it. Prior to issuing a warrant, a warehouse company must ensure that the metal 
and the supporting documentation conform to the relevant specifications under the LME Rules 
(for more detail see below). 

40. Once approved, an LME warehouse holds itself out to the marketplace as an 
LME-approved warehouse. This transparent system of approved warehouses engenders trust 
among the traders on the LME system because they know that the metal that is the subject of 
their trades is secure and of certain quality. 
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41. LME-approved warehouses charge rent and FoT rates to their customers. Rent is 
the charge on a specific LME warrant for storage within an LME listed warehouse and is charged 
on a daily rate. FoT rates are delivery-out charges payable by the buyer of metal. LME 
approved warehouses must set their maximum rents and maximum FoTs annually and must 
report them to the LME. “Summary of Public Report of the LME Warehousing Consultation, 
pursuant to LME Notice 13/208 : A021 : W076” at § 2.1.3 (Nov. 2013) (“Warehousing 
Consultation Report”), a true and correct copy of which is attached as Exhibit F. 

42. The LME does not approve or set the rents or FoTs that approved warehouses 
charge. The LME merely publishes the rents and FoTs that the warehouse companies report to 
the LME will be their maximum rent and FoTs for the year. See 
http://lme.com/trading/warehousing-and-brands/warehousing/rent-and-fot-rates/; see also Ex. F, 
Warehousing Consultation Report § 2.1.3. The actual rent and FoTs that the warehouses 
ultimately charge their customers are matters of commercial negotiation between the warehouse 
company and its customers and those negotiations can result in rates that are lower than the 
LME-published rates. Id. 

The LME Re2ulates Approved Warehouses To Fulfill Its Price Discovery And Price 

Convergence Functions 

43. The LME’s regulatory obligation to maintain an orderly market through its price 
discovery and price convergence functions requires it to ensure that approved warehouses do not 
conduct their business in a manner that adversely affects the LME’s price discovery and price 
convergence function. The LME “is committed to ensuring that [it] has an effective 
warehousing system and is committed to keeping a close watch on all warehousing matters as it 
believes [its] warehousing operations play a crucial part of [its] role ... in providing a reliable 
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price discovery mechanism.” LME Notice 07/273 : A261, “FOX Rates” at 1 5 (Oct, 5, 2007), a 
true and correct copy of which is attached as Exhibit G. 

44. Since the system of regulation in the UK which has required the LME to maintain 
an orderly market has been in effect, the LME has executed its statutory obligation through its 
regulation of approved warehouses. See, e.g., LME Notice 07/076 : A074 : W038, “FOX Study” 
at I 12 (Mar. 22, 2007), a true and correct copy of which is attached as Exhibit H; LME Notice 
07/077 : A075 : W039, “Complaints about the Practices of LME Listed Warehouses” at H 8 
(Mar. 22, 2007), a true and correct copy of which is attached as Exhibit 1. Just last month, the 
LME “reiterate[d] its strong commitment to ensuring that its global contract structure offers the 
optimal price discovery and hedging mechanism for industry and investors.” See, e.g., LME 
Notice 14/121 : A117 : W056, “Further Updates on Warehouse and Physical Network Reforms” 
at K 4 (Apr. 7, 2014), a true and correct copy of which is attached as Exhibit J. 

45. Xhe government of the United Kingdom, through the Financial Conduct 
Authority, recognizes that the LME must regulate its approved warehouses to fulfil! its statutory 
obligations to maintain an orderly market. Xhe FCA has stated that “[w]hilst the LME’s 
warehousing arrangements are not directly regulated by the FCA, they play an important role in 
the functioning of the LME’s market. We expect the LME to ensure approved warehouses 
provide effective and efficient services for the receipt, holding, and delivery of metal related to 
the trading of LME contracts, to support LME meeting its regulatory obligations as a recognised 
investment exchange.” “FCA Statement on the London Metal Exchange (LME)” (Nov. 7, 2013), 
a true and correct copy of which is attached as Exhibit K. 

46. As the FCA has stated, it considers RIEs like the LME “front-line regulators of 
the markets they operate.” FCA, Regulating the Commodity Markets: A Guide Xo the Role of 
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the FCA at 4, a true and correct copy of which is attached as Exhibit L. Although the FCA does 
not itself directly regulate the operation of warehouses licensed by RIEs, it “ha[s] a forma! 
interest in warehousing in relation to commodity markets because of the role it plays in ensuring 
that those RIE derivatives contracts which incorporate warehouse arrangements are anchored to 
the price of the underlying product and have effective settlement arrangements.” Id. For this 
reason, the FCA finds it important that RIEs “have contractual relationship[s] with the 
warehouses and have terms and conditions by which the warehouses must abide.” Id. 

47. I am familiar with the FCA’s close and continuous supervision over the LME’s 
discharge of its regulatory obligations to maintain an orderly market, including by regulating 
approved warehouses. The FCA has a sourcebook that describes its supervision of RIEs, like the 
LME. See FCA REC Sourcebook § 4. True and correct copies of excerpts from the REC 
Sourcebook are attached as Exhibit M, and a full version is available at 
http;//media.fshandbook.info/contenEFCA/REC.pdf. For example, the LME has a monthly 
“Regulatory Compliance” meeting with the FCA and one standing agenda item at that monthly 
meeting is the LME’s regulation of its warehousing system. At these meetings the FCA 
questions the LME about various issues, including its proposals and consultations for changes to 
its rules. Either I or a member of my team attends the standing FCA meeting every month. 

48. As one example, the LME met with the FCA multiple times to discuss the July 
2013 consultation related to changes to its warehousing load-out rule discussed in paragraphs 77- 
79 below. The FCA confirmed that it had “engaged with the LME to ensure these changes, 
including the Linked Load-In and Load-Out rule, are consistent with its regulatory obligations” 
and stated that it would “continue to engage with the LME and other stakeholders to monitor the 
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impact of all the measures announced by the LME.” Ex. K, “FCA Statement on the London 
Metal Exchange (LME)” (Nov. 7, 2013). 

49. In addition to the close FCA supervision that Nicholas David Ong-Seng described 
in his April 17, 2014 declaration (Hf 16-21), 1 personally, as well as other LME employees, 
regularly respond to inquiries from the FCA about specific issues on almost a daily basis. This 
includes responding to telephone calls, email inquiries, and in-person requests from the FCA. In 
addition, I and others at the LME frequently have to respond in writing to FCA inquiries, 
including preparing detailed reports on various topics that the FCA requests. Many of the FCA’s 
inquiries relate to the LME’s regulation of approved warehouses. 

The LME Imposes Strict Terms And Conditions On Approved Warehouses 

50. Because of the importance of the warehouse system to the LME’s ability to 
maintain an orderly futures market through price discovery and price convergence, the LME 
imposes strict terms and conditions on each warehouse company to fulfill its obligations under 
the Recognition Requirements. Attached as Exhibit N is a true and correct copy of the “Terms 
and conditions applicable to all LME listed warehouse companies” (“Terms and Conditions”). 
The Terms and Conditions themselves recognize that “the proper functioning of the market” is 
affected by the “liquidity and elasticity of stocks of metal under Warrant.” See Ex. N, Terms and 
Conditions at cl. 9.3.1. 

51. The Terms and Conditions also obligate the warehouses to keep “clearly 
organised systems for recording storage of metal under Warrant.” Ex. N, Terms and Conditions 
at cl. 6.1.1. Additionally, the warehouses must report their stock of warranted metal to the LME 
each business day. Id. at cl. 6.3.1. Further, the LME can, at any time, request information from 
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warehouses’ storage, warrant, or stock records — a request with which the warehouse is required 
to comply. Id. at cL 7.3.3. 

52. The Terms and Conditions also “permit [LME] staff to conduct routine and other 
inspections of [a warehouse’s] premises used for the storage of LME metal.” Id. at cl. 7.3.4. 
The LME inspects approved warehouses to validate the physical aluminum that secures the paper 
warrants traded on the LME. Inspections occur at regular intervals, with the optimum time being 
twelve to eighteen months. During the visit, LME inspectors perform a physical stock count of 
live and cancelled parcels as compared to a warrant list from the warehouse or an internal LME 
system, LMESword. They also examine the condition of the warehouse and the metals 
contained within it, and inspect weighing equipment for certification and accuracy. 

53. The Terms and Conditions also require the warehouses to “adhere to the 
Principles of Conduct set out at Clause 11.” Ex. N, Terms and Conditions at cl. 7.6. Through 
clause 11.10, each warehouse recognizes that the LME “has responsibility for ensuring that its 
markets are proper and orderly and not subject to abuse,” and therefore, the clause mandates that 
warehouses “[d]eal with the LME in an open and co-operative manner” and “keeping it 
informed” of anything about its warehouse or the metal stored therein that the LME “might 
reasonably expect to be disclosed to it.” Id. at cl. 1 1 .10. 

54. The LME’s Policy Regarding the Approval of Warehouses also imposes 
conditions on LME warehouses. These include requirements on the minimum amount of metal 
that a warehouse must load-out each day. See Ex. F, Warehousing Consultation Report § 2.3.4.I. 
A true and correct copy of the current LME Policy Regarding the Approval of Warehouses is 
attached as Exhibit 0. 


16 


LME PSI0000711 



2649 


Case l:13-md-02481-KBF Document 387 Filed 05/23/14 Page 17 of 27 

55. In order to ensure compliance with the Terms and Conditions and the LME’s 
other applicable rules, and to fulfill its obligations under the Recognition Requirements (KK 8-9), 
the LME has the authority to investigate and discipline its listed warehouses. See Ex. N, Terms 
and Conditions at els. 9.3.2-.3; see also Ex. F, Warehousing Consultation Report § 2.3.4.I. The 
Terms and Conditions applicable to all LME approved warehouse companies expressly 
incorporate the LME’s handbook on enforcement and disciplinary procedures. Ex. N, Terms and 
Conditions at cl. 8. 

56. The LME’s handbook on enforcement and disciplinary procedures (“Handbook”) 
grants the LME authority to investigate any alleged act of misconduct, such as that “which has 
brought or may be likely to bring the Exchange or any of its markets into disrepute.” Handbook 
at els. 2.2.3, 3.1, a true and correct copy of which is attached as Exhibit P. 

57. LME listed warehouses must cooperate fully with all investigations — regardless 
of whether or not they are the warehouse under investigation. Such cooperation includes making 
officers, employees or agents available for interviews, producing information to the LME, and 
permitting an LME representative to visit the warehouse’s offices at any time. Ex. P, Handbook 
at els. 3.4-.3. 

58. Following the LME’s investigation, “[a] report detailing the findings of the 
investigation shall be passed on to the [LME’s] Executive Director: Regulation and Compliance 
who, if he believes that there is reasonable evidence to support an allegation of an Act or Acts of 
Misconduct, must pass the report to the Enforcement Committee for consideration.” Ex. P, 
Handbook at cl. 3.5. The Enforcement Committee may then decide to institute disciplinary 
proceedings against the warehouse. Id. at cl. 4. 
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59. As part of the disciplinary proceedings, the Enforcement Committee may decide 
to ask the chairman of the Disciplinary Panel to set up a Warehouse Disciplinary Committee, 
which will hold a hearing. The LME and the accused warehouse may each adduce evidence, call 
witnesses, and cross-examine opposing witnesses. The Warehouse Disciplinary Committee may 
also question witnesses. Ex. P, Handbook at cl. 6.5. 

60. If the warehouse is found to have committed the alleged act, the Warehouse 
Disciplinary Committee may impose penalties on the warehouse, including permanently 
withdrawing its status as an LME-approved warehouse. Ex. P, Handbook at cl. 8.1.4; see also 
Ex. F, Warehousing Consultation Report § 2.3.5. 

61. A disciplined warehouse then has the right to appeal the decision to the LME’s 
Disciplinary Appeal Committee, which will receive written submissions and may hear live 
testimony of witnesses, including through cross-examination. Ex. P, Handbook at cl. 10. 

62. A warehouse company can challenge the fairness of the LME’s disciplinary and 
appeal process through a judicial review procedure in UK court. For example, in 2000, one of 
the LME’s then-listed warehouses, Albatros Warehousing BV, brought a judicial review 
proceeding in the UK’s High Court of Justice, Queen’s Bench Division to challenge the process 
of the LME’s Disciplinary Appeal Committee that resulted in sanctions against Albatros for two 
breaches of the LME’s rules. See R v. The London Metal Exch. ex parte Albatros Warehousing 
Ltd. BV (unpublished Mar. 30, 2000) | 1, a true and correct copy is attached as Exhibit Q; see 
also Ex. F, Warehousing Consultation Report § 2,3.5. 

The LME’s Rulemaking And Consultation Process 

63. The LME’s statutory obligation to maintain an orderly market includes 
obligations that require the LME to use fair procedures in discharging its regulatory function, 
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including an obligation to publish proposed rules and consult with the market before adopting or 
changing them. The Recognition Requirements obligate the LME to “ensure that appropriate 
procedures are adopted for it to make rules, for keeping its rules under review and for amending 
them.” Ex. E, Recognition Requirements, sch., | 7(1). The LME’s procedures must also 
“include procedures for consulting users of the exchange’s facilities in appropriate cases.” Id. 
117(2). 

64. In the FCA’s REC Sourcebook, the FCA has elaborated factors that it considers 
relevant in assessing an RIE’s consultation obligation. Specifically, the FCA considers, inter 
alia, the LME’s procedures for “consulting users of [its] facilities before changes are made to 
any rules relating to its regulatory functions;” “the range of persons consulted;” and the 
publication of the “reasons for the proposed changes.” Ex. M, REC Sourcebook § 2.14.3-.6 G. 

65. Because the LME is mandated to have “procedures for consulting [its] users,” 
Recognition Requirements, sch., I 7(2), the LME’s failure to engage in appropriate consultation 
could result in the FCA revoking its recognition as an RIE or subjecting it to other sanctions. Ex. 
B, FSMA § 297(2)(a)-(b). 

66. A party who believes that the LME failed to follow proper consultation 
procedures before implementing or amending a rule can challenge the rule in a Judicial review 
proceeding in UK court. If the UK court concludes that the LME failed to follow proper 
procedures, it can quash the proposed rule. A recent example is the judicial review proceeding 
that Rusal brought in the UK High Court of Justice, Queen’s Bench Division to challenge the 
procedures that the LME used to adopt a proposed new rule on the minimum amount of metal 
that an LME warehouse is required to load-out per day. See R v. The London Metal Exchange ex 
parte United Co. Rusal PLC, [2014] EWHC 890 (Admin), KH 1-5, a true and correct copy is 
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attached as Exhibit R. The court concluded that the procedures that the LME used to consult the 
marketplace about the rule were unfair and quashed the LME’s decision to implement the rule. 
Id. K 104. The UK. Court of Appeal recently granted the LME permission to appeal that decision 
because, if it stood, it would place “onerous obligations on [a] public body” like the LME. See 
discussion in paragraph 80 below. 

67. The LME performs its rulemaking and consultation processes in the UK. 

Warehouse Queues and Price Convergence 

68. Delay in getting metal out of LME warehouses, known as “queues,” can 
negatively impact the LME’s price discovery and price convergence functions because metal 
owners pay rent to warehouse operators when their metal is in warehouse, and, if a metal owner 
wants to cancel the warrant, and take the metal out of the LME warehouse and put it somewhere 
where the rent is cheaper, that owner has to take into account the rent that it has to pay until its 
metal can get out of a queue. For this reason, the LME regulates the minimum amount of metal 
that approved warehouses must load out each day. Ex. F, Warehousing Consultation Report 
§ 2.3.4.I. 

69. Following a consultation process as required by the Recognition Requirements 
(t 7(1)), the LME issued its first formal rule setting forth minimum load-out rates for approved 
warehouses in 2003. 

70. Between March 2009 and August 2010, the LME received complaints about 
delays in loading out metal from some of its approved warehouses. As a result, in October 2010, 
the LME commissioned Europe Economics to study the effect of the then-existing warehouse 
queues on the LME’s price discovery and price convergence functions. LME Notice 10/322 : 
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A3 15 :W141, “Warehouse Study by Europe Economics” (Oct. 14, 2010), a true and correct copy 
of which is attached as Exhibit S; see also Ex. F, Warehousing Consultation Report § 3.5. 

71. The resulting report recognized that “[q]ueues may inhibit the LME’s price 
discovery process” because a queue effectively “lowers the value of warranted metal in relation 
to the value of physically delivered metal. This may be damaging to the [LME’s] price 
discovery process because this reduction in value is a result of warrant cancellations and LME 
loading out requirements, rather than a result of developments in the physical market. Changes 
in the LME price will then be related to changes in queue lengths, as well as to physical supply 
and demand.” LME Notice 11/141 : A135 : W092, “Warehouse Study by Europe Economics” 
(May 27, 2011), and attached Executive Summary at^^ 11-12, true and correct copies of which 
are attached as Exhibit T. 

72. Subsequent to the report, and consistent with its obligations under the Recognition 
Requirements (1[ 7(1)), in July 2011, the LME engaged in a consultation process for proposed 
changes to its rules that would increase the minimum required load-out. See LME Notice 11/187 
: AlSl, “Changes to LME Policy for Approval of Warehouses in Relation to Loading Out Rates” 
(July 15, 2011), a true and correct copy of which is attached as Exhibit U; Ex. T, LME Notice 
11/141. 

73. Following the 2011 consultation, the LME implemented changes to increase its 
minimum load-out rules. LME Notice 11/335 : A327 : W174, “Changes to LME Policy for 
Approval of Warehouses in Relation to Loading Out Rates - Result of Consultation With 
Warehouse Companies” (Nov. 17, 2011), a true and correct copy of which is attached as Exhibit 
V. 
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74. After implementing the rule changes following the 2011 consultation, and 
consistent with the Recognition Requirement that the LME keeps its rules under review (^1 7(1)), 
the LME followed a six-month review cycle of its warehousing rules. Warehouse Consultation 
Report § 4.1; see also LME Notice 12/212 : A213 : W114, “Formal Six Month Review of 
Warehouse Load-Out Requirements” (Aug. 1 , 20 1 2), a true and correct copy of which is attached 
as Exhibit W. 

75. In April 2012, the LME engaged in a consultation process related to the load-out 
rules for nickel and tin. LME Notice 12/118 : A1 17, “Changes to LME Policy for Approval of 
Warehouses in Relation to Delivery Out Rates for Nickel & Tin” (Apr, 25, 2012), a true and 
correct copy of which is attached as Exhibit X. Following that consultation, the LME 
implemented changes to take effect on April 1, 2013. LME Notice 12/211 : A212 : W113, 
“Confirmation of Changes to LME Policy for Approval of Warehouses in Relation to Delivery 
Out Rates for Nickel & Tin Following Consultation with Warehouse Companies” (Aug. 1, 
2012), a true and correct copy of which is attached as Exhibit Y. 

76. In December 2012, following a November 2012 consultation, the LME 
implemented additional changes to its load-out rules related to non-dominant metals, LME 
Notice 12/326 : A324 : W165, “Confirmation of Changes to LME Policy for Approval of 
Warehouses in Relation to Delivery Out Rates” (Dec. 20, 2012), a true and correct copy of which 
is attached as Exhibit Z. 

77. Continuing its six-month reviews, and finding that the queues continued to persist 
and therefore continued to risk impacting the LME’s price discovery and price convergence 
functions, in January 2013, the LME conducted another internal study of its warehousing rules. 
Ex. F, Warehousing Consultation Report § 4.1 
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78. As a result of that internal study, on July 1, 2013, the LME undertook another 
consultation on proposed changes to its warehousing minimum load out rules. LME Notice 
13/208 ; A201 ; W076, “Consultation on Changes to LME Policy Regarding the Approval of 
Warehouses in Relation to Delivery Out Rates” (July 1, 2013), a true and correct copy of which 
is attached as Exhibit AA. Over the course of that consultation, the LME received 33 written 
responses and took over 70 meetings with market participants, which represents every market 
participant who requested a meeting. Ex. F, Warehousing Consultation Report § 4.3. 

79. As a result of the July 2013 consultation, the LME planned to implement changes 
to its warehousing rules that were designed to address the queues that had developed at certain 
warehouses by increasing the minimum required load-out again. Ex. F, Warehousing 
Consultation Report § 4.2. However, aluminum producer Rusal, brought a judicial review 
proceeding challenging the fairness of the LME’s consultation process and a UK court ultimately 
quashed the LME’s decision to implement its new rules. See Ex. R, R v. The London Metal 
Exchange ex parte United Co. Rusal PLC, [2014] EWHC 890 (Admin). 

80. On May 14, 2014, the UK Court of Appeal granted the LME permission to appeal 
the Rusal decision because (1) “[t]he judge’s analysis, if correct, places onerous obligations on 
any public body conducting a consultation on complex issues in a politically sensitive area,” (2) 
[tjhe public body must carry out its own preliminary assessment and winnowing in order to 
provide proper focus for the consultation exercise, as the LME did in this case,” and (3) “the 
grounds of appeal have a real prospect of success.” A true and correct copy of the May 14, 2014 
Order from the Court of Appeal is attached as Exhibit BB. 
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The LME’s Stock Lew For Approved Warehouses 

81. LME’s warehouse Terms and Conditions provide that each approved warehouse 
company must pay an annua! listing fee and a stock levy to the LME. Ex. N, Terms and 
Conditions at cl. 9.1.1. The stock levy that the LME currently charges is 1.10 percent of the 
daily rent collectable on LME warrants. 

82. The LME stock levy is designed primarily to offset the budget for and the 
expenses incurred by the LME’s physical operations department, which has responsibility for 
things like auditing and inspecting the warehouses and, when necessary, investigating and 
disciplining rule violations. 

83. LME put the current stock levy methodology in place in November 1999. At that 
time the levy was set at 1% of daily rent based on the published rate. LME Notice 99/531 : 
W212, “Warehouse Fees and Levies in 2000” at H 2 (Nov. 17, 1999), a true and correct copy of 
which is attached as Exhibit CC. The LME increased the levy from 1 % to its current 1 , 1 0% rate 
in December 2002 to cover increased administrative expenses associated with auditing, 
inspecting and monitoring approved warehouses. LME Notice 02/481 : A481 : W169, 
“Exchange Contract Levies, Annual Subscriptions and Other Charges” at 2 (Dec. 20, 2002), a 
true and correct copy is attached as Ex. DD. The LME has not changed the stock levy rate since 
that time, and it remains 1.10% today. 

84. Because the stock levy is a flat rate, the amount of revenue that it generates 
depends on the volume of LME metal in the warehouses and therefore fluctuates with 
macroeconomic factors that influence warehouse capacity utilization. For example, the global 
financial crisis in 2008 led to a sharp decline in economic activity, which included a sharp 
decline in the demand for aluminum for industrial uses. This resulted in an influx of metal to 
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LME warehouses, particularly warehouses in Detroit that were located in close proximity to 
smelters in Canada who continued to produce metal despite the crisis but did not have sufficient 
demand for it in the physical market. At the same time, low interest rates designed to stabilize 
the financial system provided access to cheap capital, and metal, as a tangible asset, became a 
more attractive form of investment. 

85. As a result of the accumulation of large stocks of stored metal and the belief that 
consumption was likely to rise in the future as the world emerged from the financial crisis, the 
forward price for aluminum became higher than its current price. This market situation is called 
a “contango.” The existence of a contango gives, for example, intermediaries, merchants, traders 
and financial institutions who engage in arbitrage trades the incentive to purchase and store 
aluminum in the hope that the costs of financing the purchase and of storage the metal will be 
less than the proceeds on its future sale. 

86. Because the LME stock levy is a flat rate, when more LME metal is stored in 
LME warehouses, such as what happened after the financial crisis in 2008, the revenues from the 
stock levy increase and vice versa. The total annual revenues that the LME received from its 
warehouse stock levy since 2003 are as follows: 


Year 

Amount (GBP) 

2003 

1,679,326.63 

2004 

1,161,114.94 

2005 

901,562.82 

2006 

873,436.99 

2007 

872,872.91 

2008 

1,613,148.48 
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2009 

5,156,035.97 

2010 

6,179,946.15 

2011 

6,688,312.99 

2012 

7,735,052.73 

2013 

8,960,739.59 


87. The LME’s decisions about how best to regulate its market, including how best to 
regulate its warehouses, are not based on the amount of revenue that it generates from the stock 
levy. As reflected above, the stock levy has generated only modest revenue even in times of 
high supply in LME-approved warehouses. 

The LME’s Future U.S. Office 

88. The LME is considering opening an office in the U.S. so that we can have a closer 
physical presence to our clients in North and South America. By “clients” the LME means the 
entities that trade on its exchange (i.e., members of the exchange and their customers), not the 
warehouses that store LME metal in the U.S. 
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I declare under penalty of pegury under the laws of the United States of America 
that the foregoing is true and correct, to the best of my knowledge, information and belief, 
pursuant to 28 U.S. C.§ 1746. 

Executed on May 22, 2014 

Mark Brendan Bradley 
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Subject: CHANGES TO LME POLICY FOR APPROVAL OF WAREHOUSES 

IN RELATION TO LOADING OUT RATES - RESULT OF 
CONSULTATION WITH WAREHOUSE COMPANIES 


Summary 

1 Attached to this notice is a copy of the revised LME Policy Regarding the 
Approval of Warehouses that will take effect on 1 April 2012. This notice also sets 
out the results of the consultation with warehouse companies on the proposals for 
load out rates set out in the Policy. 

Background 

2 LME notice 1 1/187 and warehouse consultation notice W106 were issued on 
15 July 2011. Notice 11/187 explained the Exchange’s proposals for changes to 
loading out rates. These proposals were subject to consultation with LME listed 
warehouse companies in accordance with LME procedures. Warehouse 
consultation notice W106 invited comments from LME listed warehouse companies 
on the proposals. 

3 The Exchange received four responses to the consultation. The Exchange is 
grateful to those who took the trouble to submit their comments. 

4 Attached to this notice is the revised LME Policy Regarding the Approval of 
Warehouses which has been amended in light of responses to the consultation. 
The revised Policy will take effect on 1 April 2012. 

5 The changes from the proposed policy published on 15 July 201 1 are set out 
in paragraphs 3 and 10 as follows:- 

(a) New paragraph 3 clarifies that if a warehouse company’s stored tonnage 
drops below 900,000, 600,000 or 300,000 the warehouse company must 
continue to honour deliveries that have been scheduled and tor which the 
EOT and rent payments have been made. Where a warehouse company’s 
storage tonnage increases so that its minimum delivery out rates are 
increased the warehouse company will have a maximum of 30 days in which 
to rearrange its scheduling to achieve the new minimum delivery out rate. 
This amendment recognises that scheduling that has been agreed cannot be 
cancelled without the consent of the metal owner and that warehouse 


THE LONDON METAL EXCHANGE LIMITED | 56 Leadenhali Street London EC3A2DX LME.COM 

Tri {0]20 7264 5S55 j Fan +44 (0)20 7680 0505 | Email info@ime.a)m 


A company limited by guarantee, asgiaered inC.ngland no 3128666. Registered cfiice as above. 
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€) 

companies and metal owners will need additional time to make necessary 
arrangements before increased deliveries out take effect. 

(b) These provisions will deal with situations that arise after the 1 April 2012 
where a warehouse company’s minimum delivery obligations change 
because of the volume of metal stored. Warehouse companies are being 
given over three months' notice of the new requirements and therefore any 
warehouse company that is in the 300,000 to 599,999 tonne banding, the 
600,000 to 899,999 tonne banding or the 900,000 tonne and over banding 
on 1 April 2012 will be expected to be in a position to achieve the new 
minimum deliver out rates with immediate effect. 

(c) New paragraph 10 clarities that the daily delivery tonnages set out in the 
policy are minimum delivery out requirements and not minimum scheduling 
requirements. 





Diarmuid O’Hegarty 

cc: Board directors 

Warehousing committee 
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LONDON METAL EXCHANGE 


LME POLICY REGARDING THE APPROVAL OF WAREHOUSES. fREVISED 1 APRIL 20121 

Warehouse companies 

Warehouse companies will be considered for listing in an existing or new location subject to 
completion of a warehouse agreement application form supported by evidence of insurance, capital 
adequacy and other documents as detailed by the LME from time to time. Inspection of premises 
offered for warehousing to the LME will take place prior to any listing to ensure they suit the logistical 
nature of the location as required by the LME, The LME will state its needs in this respect when 
sending the applicant the application form. 

Warehouses 

1 . Road connection to major highways is mandatory. 

2. Rail loading facilities adjacent to the warehouses will be required if, in the opinion of the LME, 
this service is routinely required by the metals trade. Warehouses without direct rail connections 
in such locations may be considered for listing if it can be demonstrated that adequate shuttle 
services to the rail head are provided by the warehouse company at its own cost and risk. 

3. Water loading facilities adjacent to the warehouse or otherwise will be treated in the same way 
as rail. 

The LME will undertake its own enquiries, as it sees fit, from its members/trade entitles etc. to 
evaluate any applications prior to submission to EXCOM for consideration. 


Common standards of working practices and facilities lor warehouses 


1. For each 2500m^ of space (not including open storage compounds for steel) there must be 
access by means of an operational door for vehicle loading/unloading, with a minimum of 2 
doors per warehouse. 

2. The minimum daily delivery tonnage must be in accordance with the tables below. Where the 
delivery requests exceed the minimum daily delivery tonnage for the capacity on the table 
below, the LME will regard the standard as applying over the number of days necessary to 
complete the deliveries, as per the table (e.g. if the requests for the delivery of 2000 tonnes 
apply to a warehouse’s location capacity of 2500 sq. metres, the standard would be to deliver in 
3 days with no reference to the performance on any one of those days). The LME would, 
however, expect the warehouse company to act reasonably when allocating the tonnage 
delivered out in each of those days. 


warehouse company’s authorised space per 
location, in m^ 

minimum daily delivery tonnage for all 
metals (excluding cobalt and RMC) 

2,500 

800 tonnes 

5,000 

1 ,200 tonnes 

7,500 

1,500 tonnes 


The above table applies to all companies who are storing up to 300,000 metric tonnes of metal. For 
companies who are storing 300,000 metric tonnes and above the following table is applicable 
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warehouse company’s tonnage stored per 
location 

minimum daily delivery tonnage for all 
metals (excluding cobalt and RMC) 

300,000 tonnes to 599,999 tonnes 

2,000 tonnes 

600,000 tonnes to 899,999 tonnes 

2,500 tonnes 

900,000 tonnes and over 

3,000 tonnes 


NB: The daily delivery tonnage is for deliveries out only and does not include deliveries in. 

3. Where a warehouse company’s tonnage stored increases beyond any of the 300,000, 600,000 
or 900,000 tonnes thresholds, the applicable revised minimum daily delivery tonnage shall have 
effect from the date which is 30 days from the date the threshold is passed. This will allow the 
warehouse company to implement the necessary scheduling changes in order to meet the 
increased minimum daily delivery tonnage. However, where a warehouse company's tonnage 
stored falls beneath any of the 300,000, 600,000 or 900,000 tonnes thresholds, a warehouse 
company will still be required to deliver out all outstanding deliveries scheduled on or prior to the 
date the tonnage falls beneath such threshold. 

4. The daily delivery out rate does not include deliveries out for cobalt and roasted molybdenum 
concentrate (RMC). Any deliveries out for either of these metals must be in addition to the rates 
stipulated In the above table. 

5. The LME recognises that it may not be possible to achieve exactly the same delivery rates if 
delivery Into containers, vans or railcars is required. In assessing a warehouse company's 
performance, the circumstances will be taken into account, 

6. Once all formalities permitting delivery have been completed the warehouse shall prioritise all 
requests for deliveries out on the basis of 48 hours notice and strictly in the order in which they 
are received, unless the Warrant holders seeking cancellation agree otherwise. 

7. In addition to their rent and FOT charges, warehouse companies are also required to supply the 
LME with a comprehensive set of charges for delivery out of warranted metal and will undertake 
to immediately advise the LME of any changes thereto. Warehouse companies are also 
required to submit to the LME compulsory port tariffs for the import and export of metal. 

8. There should be no charges above the FOT for returning the metal to the warehouse companies 
approved and nominated loading berths within the location where the LME discerns a need for 
such transportation; the unloading of such metal from the truck being for the receiver’s account. 

9. Similarly there should be no charges above the FOT for returning metal to the nearest railhead 
where the LME discerns a need for such transportation. 

10 Warehouse Companies are reminded that the daily delivery tonnages set out in this policy are 
minimum delivery out requirements, not minimum scheduling requirements. 

With the exception of the FOT charge and port tariffs for the export of metal the warehouse company 

may not impose any compulsory additional charges when delivering metal out. 


LME PSI0001088 




2664 


Case l:13-md-02481-KBF Document 387-3 Filed 05/23/14 Page 204 of 251 

€» 


Continued compliance with the LME policy for warehouses 


1 . In the event that an existing approved warehouse/warehouse company does not appear to 
meet the LME’s criteria, there will be an initial consultation with the warehouse company 
concerned. 

2. If the warehouse company can demonstrate that it will upgrade facilities or work practices to 
meet the LME's new standards, the LME will consider the appropriate amount of time to 
allow for such a process, Warehouses could, for example, be given, say, 6-12 months to 
upgrade their facilities or relocate to a more suitable building within the location, but this 
would be determined on a case by case basis, according to the circumstances. 

3. If after consultation the warehouse company is unwilling or unable to upgrade its facilities or 
work practices to meet the LME's standards, the LME retains the right to restrict the capacity 
of that warehouse company in that location or even delist it. 

4. Prior to implementation, the LME would give the necessary notice of any action to be taken 
to the warehouse company and allow for formal representations to be made. 

Review of LME policy for warehouses 

This policy will be reviewed at least on a biennial basis 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
X 


IN RE ALUMINUM WAREHOUSING 
ANTITRUST LITIGATION 


- X 

KATHERINE B. FORREST, District Judge: 

On August 16, 2013, the first of what would become a large number of 
lawsuits alleging federal antitrust and analogous state law claims was filed against 
the London Metal Exchange Limited^ (the “LME”), Glencore Xstrata plc^ 
(“Glencore”), the Goldman Sachs Group, Inc. (“Goldman Sachs”), JP Morgan Chase 
& Co. (“JP Morgan”), and a variety of commodity trading and metals mining 
companies along with several metals warehousing companies.^ The United States 
Judicial Panel on Multidistrict Litigation issued orders transferring all of these 
actions to this Court. (See ECF Nos. 1, 6, 232, 551.) 

Plaintiffs allege a conspiracy to restrain the output of aluminum among the 
LME, owners and operators of metal storage warehouses, and metals traders 
including Glencore, Goldman Sachs, and JP Morgan. According to plaintiffs, these 


Fjj£d_Da/25IM_EageJ^BL__ 

USDC SDNY 
DOCUMENT 

ELECTRONICALLY FILED 

DOC #: 

DATE FILED: August 25, 2014 


13-md-2481 (KBF) 
and all related cases 

OPINION & ORDER 


^ Plaintiffs have also sued LME Holdings Limited and Limited Metal Exchange Limited. 

2 Plaintiffs have also sued Glencore Ltd. and Glencore Xstrata Inc. 

3 These defendants include GS Power Holdings LLC; Henry Bath & Son Limited; Henry Bath LLC; 
Hong Kong Exchanges and Clearing Limited; Lime Holdings Limited; MCEPF Metro I, Inc.; Metro 
International Trade Services, L. L. C.; MITSI Holdings LLC; Nems (USA) Inc.; Pacorini Metals AG; 
and Pacorini Metals USA, LLC. 
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defendants devised a scheme to slow the movement of aluminum out of LME- 
approved warehouses, which caused aluminum prices to increase in two ways. 

First, the scheme constrained the overall supply of aluminum, which, as dictated by 
the law of supply and demand, led directly to an increase in its price. Second, the 
scheme caused LME-warehoused aluminum to be stored for longer periods of time, 
which increased its storage costs, thereby increasing the Midwest Premium, a 
typical pricing component of aluminum in, inter alia, the United States. Plaintiffs 
allege that they were therefore forced to purchase aluminum at inflated prices. 

All defendants have moved to dismiss all claims, and all plaintiffs have 
opposed. The instant decision concerns only one of the many pending motions,** 
specifically, the LME’s motion to dismiss all claims against it on the basis that it is 
immune under the Foreign Sovereign Immunities Act (“FSIA”), and therefore this 
Court lacks subject-matter jurisdiction as to claims against it. The instant motion 
does not address the merits of plaintiffs’ claims, and has nothing to do with, for 
instance, whether plaintiffs have stated or could state an antitrust claim against 
the LME. 

Instead, the issue before this Court is a narrow one; whether the LME is an 
“organ” of the United Kingdom, even though it is privately owned by Hong Kong 
Exchanges and Clearing Limited and was previously owned by, inter alia , various 
investment banks and trading companies. If it is, the Court must then determine 


*' The Court wiU address the other pending motions separately. 
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whether the LME’s alleged conduct falls within the “commercial exception” of the 
FSIA. 

For the reasons set forth below, the Court GRANTS the LME’s motion to 
dismiss based on sovereign immunity. The Court itself initially found this result 
somewhat surprising and counterintuitive. Nevertheless, it is dictated by the 
prevaiUng case law. 

I. RELEVANT FACTS 

The facts relevant to this motion include not only those alleged in the second 
corrected consohdated amended complaint (ECF No. 271 (“CAC”)),^ but also those 
the parties have submitted in connection with this motion. Makarova v. United 
States . 201 F.3d 110, 113 (2d Cir. 2000) (“In resolving a motion to dismiss for lack of 
subject matter jurisdiction under Rule 12(b)(1), a district court . . . may refer to 
evidence outside the pleadings.”). The Court takes all uncontroverted facts in the 
complaint as true and draws all reasonable inferences in favor of the plaintiff. See 
Tandon v. Captain’s Cove Marina of Bridgeport. Inc. . 752 F.3d 239, 243 (2d Cir. 
2014). 


5 There are a number of complaints asserted against the LME in these consolidated and coordinated 
actions. (See ECF Nos. 226 (Amended Complaint relating to Mag Instrument. Inc, v. The Goldman 
Sachs Grp.. Inc.) . 227 (Consumer End-Users’ Consolidated Amended Class Action Complaint), 242 
(Commercial End Users’ Corrected Consolidated Class Action Complaint), 271 (CAC), 272 (Amended 
Complaint relating to Agfa Coro. & Agfa Graphics. N.V. v. The Goldman Sachs Grp.. Inc.) : Eastman 
Kodah Co. v. The Goldman Sachs Gm.. Inc.. No. 6:14-cv-0G429-MAT (W.D.N.Y.) ECF No. 1 (case 
transferred to this Court on August 19, 20 14, see No. 14-cv-G849 ECF No, 6).) The LME’s motion to 
dismiss pertains to all of these complaints. (See ECF No. 320.) In the instant opinion, the Court 
resolves the LME’s motion to dismiss as to all claims against it. Because the allegations against the 
LME are consistent across all of the complaints, the Court will cite to the second corrected 
consohdated amended complaint for ease of reference. 
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The LME is headquartered in London, England and “is the world center for 
trading metals.” (CAC UTI 124, 125.) The LME provides a platform for trading 
industrial metal contracts, and over 80% of the world’s non-ferrous metals futures 
transactions are carried out on the LME’s trading platforms. (Id. f 124; Declaration 
of Mark S. Bradley, ECF No. 387 ft 2-3 (“Bradley Decl.”).)^ “The LME brings 
together industrial and financial participants to create a market for buyers and 
sellers, and provides producers and consumers of metals with a physical market of 
last resort and the abfiity to hedge against the risk of rising and faffing world metal 
prices.” (CAC f 124.) 

The LME groups its members into five categories, each of which corresponds 
with a different set of responsibilities and obligations. (Bradley Deck f 4.) 

Goldman Sachs, Glencore, and JP Morgan each fall into different categories. Qd. 

II 6-7.) 

The LME’s primary decision-making body is its Board of Directors. (Bradley 
Deck f 9.) The Board oversees 25 advisory committees, most of which report 
directly to the Board or to the LME’s Executive Committee (“EXCOM’). (Id. f 8.) 
Several of the advisory committees oversee the LME’s operations; one such 
committee is the “Warehousing Committee.” (Id. f 10.) The responsibilities of the 
Warehousing Committee include maintaining contact with warehousing industry 


® Mark S. Bradley is the Head of Market Surveillance at the LME. He has been employed by the 
LME since 2006. Among his job responsibilities are ensuring that the LME is fulfilling its statutory 
and regulatory obligations to maintain an orderly market and to protect investors on the LME. 
Bradley is one of the LME’s “liaison contacts” with the United Kingdom’s Financial Conduct 
Authority. (Bradley Deck f 1.) 
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and trade associations, apprising EXCOM of relevant issues in warehousing, and 
making recommendations to EXCOM regarding warehousing policy. (Id. T[ll.) 
Committee decisions are hy majority vote. (Id. f 12.) The committee’s chairman is 
appointed hy EXCOM, and the committee’s other members are employees of LME- 
approved warehouses. (Id. H 13.) Employees of warehouse companies that are 
defendants in this action have never comprised a majority of the committee, and 
none of the non-LME defendants in this litigation have ever had a representative on 
EXCOM. OiTlII 14-15.) 

The LME is a “recognized investment exchange” (“RIE”), as defined hy the 
Financial Services and Markets Act 2000, as amended (“FSMA”). (Id. H 16 & exs. B- 
D.) RIEs are supervised by the Financial Conduct Authority (the “FCA”), which 
until 1997 was known as the Securities and Investment Board, and from 1997 until 
the passage of FSMA was known as the Financial Services Authority. (Declaration 
of Nicholas David Ong-Seng, ECF No. 322 1 6 (“Ong-Seng Decl.”).)7 The FCA is “a 
statutorily created body that is charged with regulating the financial services 
industry in the United Kingdom,” and it is accountable to the U.K. Parliament 
through the U.K. Treasury.® (Id.) 

To maintain its status as an RIE, the LME must meet certain “Recognition 
Requirements” adopted by the U.K. Treasury and implemented by the FCA. (Id. TlTj 
8-9; Bradley Deck ^ 17 & ex. E.) Under the current Recognition Requirements, the 


’ Nicholas David Ong-Seng is LME’s Managing Director: Regulation and Compliance. (li HI.) 
* No party has disputed that the FCA is an arm of the U.K. Government. 
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LME must maintain an orderly market and afford proper protection to investors, 
which it achieves by regulating the price-discovery and price convergence functions 
for metals traded on the exchange. (Bradley Deck UU 18-20.) FSMA regulations 
also require the LME to make satisfactory arrangements for “securing the timely 
discharge (whether by performance, compromise or otherwise) of the rights and 
habilities of the parties to transactions effected on the exchange,” and must provide 
for “the safeguarding and administration of assets belonging to [those parties].” (Id, 
ex. D sched. 4(2)(d), (g).) 

The LME’s compliance with the Recognition Requirements is subject to 
review by the FCA, and if the FCA finds that the LME has failed to satisfy the 
Recognition Requirements, the FCA may revoke the LME’s status as an RIE. (Ong- 
Seng Decl. 11 13.) However, under U.K. law, actions taken by the LME with respect 
to its regulatory functions are immunized against private suit absent a showing of 
bad faith. Qd. ex. B § 291.) 

The LME maintains a large network of storage units for its traded 
commodities, including aluminum. (CAC f 126.) This network includes a number 
of approved warehouses that are located across the United States. (Id.) 

A. The LME’s Price Discovery Function 

The LME is tasked with ensuring efficient price-discovery and price 
convergence functions for metals traded on the exchange. With regard to price- 
discovery, contracts for metals traded on the LME are “aimed at providing the 
metals trade and industry with a global price reference.” (Bradley Decl. If 21.) The 
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LME does not itself trade metals contracts. (Id. H 22.) LME contracts are based on 
physical settlement by the transfer of ownership of metal stored in LME-approved 
warehouses. (Id. 1! 29.) 

Price convergence “refers to keeping the LME price in line with the physical 
market price” (also known as the “spot price.”) (Id. 1! 27.) The “physical market is 
the place where metal manufacturers, such as miners, smelters and refiners, sell 
their metal to purchasers who in turn use that metal to make physical goods for 
sale.” (Id. H 25.) This metal is generally, though not always, separate from that 
which passes through the LME system. Sellers in the physical market may choose 
to use the LME price “as a component in the price they wish to achieve when 
negotiating the sale of their metal to purchasers in the physical market.” (Id. | 26.) 
These sellers negotiate with buyers over an “all-in” price that includes the added 
costs of transport and delivery, which are also subject to negotiation. (Id.l The 
difference between the LME price and the all-in price is called the “premium.” (Id.l 
When the costs of storing aluminum in a warehouse increase (as would be the case 
when aluminum is being stored for longer periods of time), the premium also 
increases. 

WTien the forward price of aluminum is higher than the current price (which 
may occur during a construction downturn), the resulting market situation is 
referred to as a “contango.” (Id. | 85.) The existence of a contango allows arbitrage 
traders to profit by exploiting the difference between the current and future price. 
(Id.l Contangos typically lead aluminum to be stored for longer periods than would 
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otherwise be the case while would-be arbitrageurs await the expected eventual 
increase in the market price (that is, they are betting that the cost of financing 
today’s purchase and storage of the aluminum will be less than the proceeds from 
its sale in the future). (See id.l 

B. The Warehouse Arrangements 

Metals are typically exchanged on the LME through the exchange of 
warrants, which are "bearer document[s] of possession”; each corresponds to a 
specific lot of metal at an LME-approved warehouse. (Id. tif 37-39.) LME warrants 
are issued by an approved warehouse company after the metal has been delivered to 
the warehouse, ^d. 39.) 

The LME does not itself own or operate warehouses for metals traded on the 
exchange, nor does it own the metal stored within those warehouses. (Id. ^ 36.) 
Instead, the LME has storage contracts with warehouses all over the world.^ (Id 
35-37.) These warehouses issue and cancel warrants, and perform all of the 
required load-in and load-out procedures. (Id. TITJ 35-39, 54.) 

Warehouses seeking to join the LME’s network must apply to the LhlE. 
(Supplemental Declaration of Mark Bradley, ECF No. 432 4 C'Bradley Supp.”).) 

When an entity inquires regarding the application process, it is informed that it will 
need to agree to “[t]he terms and conditions applicable to all LME listed warehouse 


s The Terms and Conditions applicable to all LME-approved warehouses provide for the payment of 
an annual “listing fee” and stock levy to the LME. Qd. ^ 8 1.) The stock levy is calculated off the 
percent of LME warranted stock stored at an LME-approved warehouse. (See id, 81, 83-84.) 
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companies.” (Id. ex. A.) In addition, LME provides the company with its “current 
disciphnary procedures handbook.” (Id.I 

To become an LME-approved warehouse, an entity must execute a standard 
form agreement with the LMB (the “Warehouse Agreement”). (Ii1I6.) The first 
paragraph of the Warehouse Agreement states, “This Agreement is in standard 
form and is required to be signed in its standard form by all warehouse companies 
wishing to become or remain listed as LME warehouses.” (Id. ex. B.) The 
agreement expressly “incorporates and requires approved warehouses to abide by a 
set of Terms and Conditions as they may change from time to time.” (Id. H 6.) None 
of the terms and conditions is individually negotiated. (T^; see also Bradley Deck U 
50 & ex. N.) The Warehouse Agreement also requires warehouses to report their 
stock of warranted metal to the LME each business day. (Bradley Deck t 51.) 

Before the LME makes any material change to the Warehouse Agreement, it 
publishes a notice consulting the approved warehouses about the proposed change, 
then receives and considers comments. (Bradley Supp. 18; Second Supplemental 
Declaration of Mark Bradley, ECF No. 463 K 3 (“2d Bradley Supp.”).) Among the 
types of changes subject to such notice, comment and consideration are changes 
relating to minimum load-out requirements. (See id. UK 4-5, 10.) If a party objects 
to a proposed rule change, or to the procedure used to adopt it, the party may 
challenge the rule in a “judicial review” proceeding in a U.K. court (which is a 
process of review for pubhc bodies). (Bradley Deck U 66; Bradley Supp. U 18.) If the 
U.K. court agrees that the LMB failed to follow appropriate procedures, it may 
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quash the rule. (Bradley Decl. 66.) This occurred in 2014 in the case R v. London 
Metal Exch. ex parte United Co. Rusal PLC . [2014] BWHC (Admin) 890 (Eng.). 

(See Bradley Decl. ex. R.) 

The LME’s Policy Regarding Approval of Warehouses also imposes conditions 
on LME warehouses. (Id. 54 & ex. F.) These conditions include minimum daily 
load-out r\des. (Id. 54 & ex. F § 2.3.4. 1.) They do not, however, include the rent 
for storage at the warehouses. Instead, the Warehouse Agreement requires each 
warehouse annually to set its own rent rate for a period of 12 months commencing 
April 1 and to notify the LME of the same. (Bradley Supp. ex. C § 5.1.4.) The LME 
“may puhhsh such information concerning stocks and queues at Warehouses as is 
considered necessary by the [LME], acting reasonably, for the purposes of market 
transparency or other regulatory purposes.” di, § 6.3.3.) Each LME-approved 
warehouse must also maintain “effective information barriers” between it and 
entities that trade on the exchange, “as specified by the [LME] from time-to-time.” 
(Id, §9.13.) 

The Warehouse Agreement further provides that “the terms of the 
Exchange’s handbook on enforcement and disciplinary procedures” are deemed 
incorporated into the Agreement. (Id, § 8.) If a warehouse fails to fulfiR its load-in 
and load-out obligations, the LME reserves the right to investigate and the 
“Disciplinary Procedures shall apply.” (Id, § 9.3.2.) If an individual or entity 
complains that a warehouse has failed to fulfill its obhgations, the LME may 
conduct an investigation, which could lead to disciplinary proceedings. (Bradley 
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Decl. nil 56-59.) If a warehouse is found to have engaged in the alleged acts, the 
LME’s Disciplinary Committee may impose penalties including fines, or it may 
withdraw the LME’s approval of the warehouse. (Id. H 60.) There is a process for 
appeal. (Id. H 61.) A warehouse company can also challenge the fairness of the 
LME’s disciplinary and appeal process through a judicial review procedure in a U.K. 
court. (Id, n 62.) This occurred in 2000, when an LME-approved warehouse 
challenged sanctions the LME imposed against it. (See R v. London Metal Exch. ex 
parte Albatros Warehousing Ltd. BV . (unpubhshed Mar. 30, 2000), Bradley Decl. 
ex. Q.) 

As an RIE, the LME is overseen by the FCA and must comply with the FCA’s 
Sourcebook. (See Bradley Supp. ex. E.) This document requires RIEs to arrange for 
satisfactory procedures “to ensure that any rights arising in relation to the assets 
held . . . are held, transferred or acted upon in a timely and accurate manner . . . .” 
(Id. ex. E H 2.11.3(4).) Various requirements of the Warehouse Agreements 
correspond to the LME’s obligations pursuant to the Recognition Requirements. 

(See Bradley Decl. UK 50-51, 55.) The Recognition Requirements have been in force 
since 2001. (Bradley Supp. K 13.) The current requirements are more detailed than 
those in place in 1986 at the time of the Albatros decision, which is discussed below. 
(Id. K 15.) The express obhgations in the Recognition Requirements form the basis 
for the LME’s position that its regulation of its approved warehouses are part of its 
public regulatory function. (Id. K 15.) 
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In connection with this proceeding, the FCA submitted a letter to the LME 

stating its view that “the LME’s regulation of its warehouses, including its 

regulation of metal load-out, is necessary for the LME to meet its regulatory 

obligations as an RIE.” fid. ^ 16 & ex. G.) In particular, that letter states, 

The LME’s arrangements with its network of approved 
warehouses play an important role in the functioning of the 
LME’s market. Therefore, the FCA, as part of its 
supervision of the LME, expects LME to ensure that its 
warehousing arrangements provide effective and efficient 
services for the receipt, holding, and delivery of metal 
related to the trading of LME contracts. This is important 
to enable the LME to meet its regulatory obligations as a 
RIE. 

fid, ex. G.) The letter continues. 

Consequently, although the operation of RIE-approved 
warehouses is not, by itself, a FCA regulated activity, the 
FCA expects LME to have in place arrangements that 
ensure those warehouses which it approves operate in a 
way that ensures LME meets its regulatory obhgations. 

fld.l The FCA letter also indicates that it views its oversight as comprehensive in 

this regard: 


In its supervisory oversight of the LME, the FCA will 
therefore continue to fully engage with LME to monitor the 
impact of all measures announced by LME, including 
initiatives such as LME’s new Linked Load-In and Load- 
Out rule, to ensure that such changes are consistent with 
LME’s regulatory obhgations under the Recognition 
Requirements. 


04 ) 


The LME and FCA have met regularly and frequently since January 2011 
regarding warehouse issues, fid. 11 45.) They have met more than 50 times since 
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2011 regarding warehousing issues alone. (Id. ex. J.) The LME’s load- in and load- 
rules were among the topics discussed at these meetings. (See id. H 45.) The LME 
has provided the FCA with data analyses regarding warehouse queues, load out 
rates, stock levels and warrant cancellations. (Id.) 

C. Warehouse Queues 

Plaintiffs allege intentional delays in the defendant warehouses’ “loading out” 
of aluminum. (CAC 22-23, 48-49.) A delay in loading out aluminum or any 
metal is known as a “queue.” (Bradley Deck H 68.) The LME issued its first rule 
regarding minimum load-out rules in 2003. (Id. ^ 69.) That rule remained 
unchanged until 2011. (Iff t 73.) 

Between March 2009 and August 2010, the LME received complaints 
regarding delays in warehouse load-outs. (Id. 1 70.) The LME commissioned a 
report and then held a consultation process for proposed changes to its minimum 
load-out rules, dd. tt 71-72.) The LME then changed its load-out rules. (Id. K 79.) 
Those changes were challenged by aluminum producer Rusal before a U.K. court, 
which quashed the LME’s decision to implement its new rule. Rusal . [2014] EWHC 
(Admin) at [104]. 

On May 14, 2014, the U.K. Court of Appeal granted the LME permission to 
appeal the Rusal decision. (Id. K 80.) The Court set forth its reasons for granting 
the appeal as (1) “[t]he judge’s analysis, if correct, places onerous obligations on any 
public body conducting a consultation on complex issues in a politicaRy sensitive 
area,” (2) “[t]he pubHc body must carry out its own preliminary assessment and 
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winnowing in order to provide proper focus for the consultation exercise, as the 
LME did in this case,” and (3) “the grounds of appeal have a real prospect of 
success.” Qi K 80 & ex. BB.) 

II. RULE 12(B)(1) STANDARDS 

Determining the existence of subject matter jurisdiction is a threshold 
inquiry, and a case is properly dismissed under Rule 12(b)(1) of the Federal Rules of 
Civil Procedure when the district court lacks the constitutional power to adjudicate 
the action. See Arar v. Ashcroft . 532 F.3d 157, 168 (2d Cir. 2008). “A plaintiff 
asserting subject matter jurisdiction has the burden of proving by a preponderance 
of the evidence that it exists.” Makarova. 201 F.3d at 113. 

“When considering a motion to dismiss for lack of subject matter jurisdiction . 
. . a court must accept as true aU material factual allegations in the complaint.” 
Shinning Fin. Servs. Coro, v. Drakos. 140F.3d 129, 131 (2d Cir. 1998). “But, when 
the question to be considered is one involving the jurisdiction of a federal court, 
jurisdiction must be shown affirmatively, and that showing is not made by drawing 
from the pleadings inferences favorable to the party asserting it.” Id, In addition, 
for jurisdictional purposes, the Court may resolve disputed factual issues by 
reference to evidence outside of the pleadings. See Flores v. S. Peru Conner Corn. . 
343 F.3d 140, 161 n.30 (2d Cir. 2003) (citing Filetech S.A. v. France Telecom S.A. . 
157 F.3d 922, 932 (2d Cir. 1998)). 
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III. FSIA LEGAL STANDARDS 

The LME argues that it is immune from this suit under the FSIA. The FSIA 
codifies a “restrictive theory of sovereign immunity.” Verlinden B.V. v. Cent. Bank 
of Nigeria . 461 U.S. 480, 488 (1983). The FSIA provides that a “foreign state shall 
be immune from the jurisdiction of the Courts of the United States” unless one of 
several statutorily defined exceptions applies. 28 U.S.C. § 1604. Once a defendant 
makes a prima facie showing of immunity under § 1604, the burden shifts to the 
plaintiff to show why one of these statutory exceptions applies. See Virtual 
Countries. Inc, v. Republic of South Africa . 300 F.3d 230, 241-42 (2d Cir. 2002); 
accord Robinson v. Gov’t of Malaysia . 269 F.3d 133, 141 (2d Cir. 2001). If the 
plaintiff makes a showing that an exception apphes, the burden of proof then shifts 
back to the defendant to show by a preponderance of the evidence that the asserted 
exception does not apply. Adler v. Federal Republic of Nigeria . 107 F.3d 720, 728 
(9th Cir. 1997). 

Thus, to determine that the LME is immune from this suit under the FSIA 
the Court must determine (1) that it falls within the definition of a foreign state or, 
as discussed below, is an “organ” thereof, and (2) that it does not faU within any of 
the statutory exceptions. In the case before this Court, the latter question centers 
on the “commercial activity” exception, codified at 28 U.S.C. § 1605(a)(2). 

A. Definition of an “Organ” of a Foreign State 

The LME does not claim to be a foreign state. Instead, it argues that it is an 
“organ” of a foreign state. Under the FSIA, any entity “[wjhich is an organ of a 
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foreign state or political subdivision thereof, or a majority of whose shares or other 
ownership interest is owned by a foreign state or pohtical subdivision thereof’ 
qualifies as an “agency or instrumentahty of a foreign state” and is therefore a 
“foreign state” presumptively immune from suit. See id. §§ 1603(a)-(b), 1604. The 
FSIA does not itself define the term “organ.” To determine whether an entity is an 
organ of a foreign state, the Court considers the following five factors (which are 
known as “ Filler factors”); 

(1) whether the foreign state created the entity for a 
national purpose; 

(2) whether the foreign state actively supervises the entity; 

(3) whether the foreign state requires the hiring of pubhc 
employees and pays their salaries; 

(4) whether the entity holds exclusive rights to some right 
in the [foreign] country; and 

(5) how the entity is treated under foreign state law. 

Filler v. Hanvit Bank . 378 F.3d 213, 217 (2d Cir. 2004); see also Kelly v. Syria Shell 
Petroleum Dev. B.V.. 213 F.3d 841, 846-47 (5th Cir. 2000). 

No single Filler factor is dispositive or should be given particular weight. See 
In re Terrorist Attacks on Sept. 11. 2001 . 538 F.3d 71, 85 (2d Cir. 2008), abrogated 
on other grounds by Samantar v. Yousuf . 560 U.S. 305 (2010); Hausler v. JPMorgan 
Chase Bank. N.A. . 845 F. Supp. 2d 553, 572-73 (S.D.N.Y. 2012). Thus, a foreign 
state need not have any ownership interest in an entity for it to be an “organ” of 
that state. See USX Com, v. Adriatic Ins.. Co. . 345 F.3d 190, 209 (3d Cir. 2003) 
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(“[SJection 1603(b)(2) does not require a foreign state to have any ownership interest 
in an entity for it to be its organ.”). 

Courts must be mindful of the fact that the “instrumentality and its related 
government” frequently possess most of the information needed to estabhsh organ 
status. See Hausler . 845 F. Supp. 2d at 572; Weininger v. Castro . 462 F. Supp. 2d 
467, 496 (S.D.N.Y. 2006). 

B. The Commercial Activity Exception 

Under the “commercial activity exception” to the FSIA: 

A foreign state shall not be immune from tbe jrrrisdiction 
of courts of the United States or of the States in any case 
... in which the action is based upon a commercial activity 
carried on in the United States by the foreign state; or upon 
an act performed in the United States in connection with a 
commercial activity of the foreign state elsewhere; or upon 
an act outside the territory of the United States in 
connection with a commercial activity of the foreign state 
elsewhere and that act causes a direct effect in the United 
States. 

28 U.S.C. § 1605(a)(2). Thus, the commercial activity exception may apply to 
actions based upon either the commercial activity of a foreign state or its organ in 
the United States, or an act, outside the territory of the United States, in connection 
with a commercial activity of a foreign state elsewhere, and that causes a direct 
effect in the United States. 

In either instance, the starting point of the analysis is determining whether 
the action is based on “commercial activity,” or whether an action is based on an act 
in connection with commercial activity. The FSIA defines “commercial activity” as: 
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[EJither a regular course of commercial conduct or a 
particular commercial transaction or act. The commercial 
character of an activity shall be determined by reference to 
the nature of the course of conduct or particular 
transaction or act, rather than by reference to its purpose. 

28 U.S.C. § 1603(d). 

The FSIA does not bar a suit based on the organ of a foreign state 

participating in the marketplace in the manner of a private citizen or corporation. 

Republic of Argentina v. Weltover. Inc. . 504 U.S. 607, 614 (1992). Accordingly: 

[A] foreign government’s issuance of regulations limiting 
foreign currency exchange is a sovereign activity, because 
such authoritative control of commerce cannot be exercised 
by a private party; whereas a contract to buy army boots or 
even bullets is a ‘commercial’ activity, because private 
companies can similarly use sales contracts to acquire 
goods. 


Id. 


To determine whether an activity is commercial under the FSIA, a court 
must closely examine the specific acts that form the basis for suit or in connection 
with which an act was undertaken. For example, in Weltover . the Supreme Court 
examined whether Argentina’s issuance of bonds fell within the commercial activity 
exception. That case stemmed from a unilateral decision by Argentina to give itself 
more time to repay bonds, which spurred aggrieved bondholders to sue for breach of 
contract. IR at 610-11. Argentina argued that the bonds at issue (which were 
called “Bonods”) differed from ordinary debt instruments in that they were created 
by the Argentine Government to “fulfill its obligations under a foreign exchange 
program designed to address a domestic debt credit crisis, and as a component of a 
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program designed to control that nation’s critical shortage of foreign exchange.” Id. 
at 616. The Court rejected this argument, finding Argentina’s purpose in issuing 
the bonds to be “irrelevant.” li at 616-17. Rather, all that mattered was the 
nature of Argentina’s acts: Argentina had entered the U.S. bond market just as a 
private actor would, and so its bond sales in that market were “commercial activity’ 
within the meaning of the FSIA. See id. at 617. Argentina was thus not immune 
from suit. IR 

In a more recent case, the Second Circuit stated, 

The FSIA asks not whether the foreign government is 
acting with a profit motive or instead with the aim of 
fulfilling uniquely sovereign objectives. Rather, the issue 
is whether the particular actions that the foreign state 
performs (whatever the motive behind them) are the tvne 
of actions by which a private party engages in ‘trade and 
traffic or commerce.’ 

In re Terrorist Attacks . 538 F.3d at 91-92 (quoting Weltover . 504 U.S. at 614) 
(emphasis in original). 

In De Leteher v. Renubhc of Chile . 748 F.2d 790 (2d Cir. 1984), the Second 
Circuit reversed a finding of sovereign immunity with regard to LAN, Chile’s 
nationally owned airline, which had been imphcated in the assassination of Chile’s 
former ambassador to the United States. The Court noted that while LAN’s 
“carriage of passengers and packages is an activity in which a private person could 
engage,” those activities were not the basis for the suit at hand, which concerned 
LAN’s participation in the assassination plot itself. See id. at 797. Because private 
individuals cannot lawfully assassinate people, the specific conduct at issue could 
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not be “commercial activity,” and therefore LAN remained immune from suit under 
the FSIA. Id, at 797-98. 

In Kato V. Ishihara . 360 F.3d 106 (2d Cir. 2004), the Second Circuit found 
that an organ of Japan, the Tokyo Metropolitan Government (“TMG”), was not 
engaging in commercial activity hy providing business assistance, including product 
promotion, to Japanese businesses seeking to engage in commerce in the United 
States. In that case, a Japanese civil servant alleged she had been sexually 
harassed while employed in TMG’s New York office. Id, at 109. Plaintiff argued 
that her suit fell within the commercial activity exception because her joh duties 
were primarily “commercial” in nature, as they prominently included the sale and 
promotion of Japanese products. IL The Second Circuit looked to the nature of 
TMG’s actions and found that they were only superficially similar to actions 
typically undertaken hy private parties. See id at 112. While a private business 
might promote its products, promoting those of other businesses or of the Japanese 
business community more broadly is not something it would ordinarily do. Id, at 
112. The Second Circuit emphasized that “the fact that a government 
instrumentality like TMG is engaged in the promotion of commerce does not mean 
that the instrumentality is thereby engaged in commerce .” Id. (emphasis in 
original). Thus, TMG was not involved in a commercial activity, and it retained its 
immunity under the FSIA. Id at 112-13.*® 

“ Similarly, in EIE Guam Coro, v. Long Term Credit Bank of Japan, l.til-. 322 F.3d 635 (9th Cir. 
2003), the Ninth Circuit found that the loan collection activities and administration of non- 
performing loans by the Resolution and Collection Corporation (the “RCC”) were not commercial 
activities. The Court noted that the RCC was created “expressly to perform a public function,” 
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Thus far, this Court’s discussion of the commercial activity exception has 
assumed that the conduct at issue occurred in the United States. However, as set 
forth above, the third clause of the commercial activity exception provides that an 
act taken in connection with commercial activity which had a direct effect in the 
United States may have occurred outside the United States. For the third clause of 
the commercial activity exception to apply, two requirements must be met: “(1) 
there must be an act outside the United States in connection with commercial 
activity of the foreign state that causes a direct effect in the United States and (2) 
the plaintiffs suit must be based upon that act.” Transatl. Shiffahrtskontor GmbH 
V. Shanghai Foreign Trade Corn. . 204 F.3d 384, 387 (2d Cir. 2000). With regard to 
the first requirement, an effect is direct if it follows as an immediate consequence of 
the act in connection with the defendant’s commercial activity. Weltover . 504 U.S. 
at 618; Virtual Countries . 300 F.3d at 236-37: accord Voest-Alnine Trading USA 
Corn. V. Bank of China . 142 F.3d 887, 894-95 n.lO (5th Cir. 1998) (“[T]he third 
clause does not permit jurisdiction over foreign states whose acts cause ordy 
speculative, generalized, immeasurable, and ultimately unverifiable effects in the 
United States.”). With regard to the second requirement, the term ‘“based upon’ . . . 
implies a causal relationship,” and thus, “at the least, the ‘act that caused a direct 
effect in the United States’ . . . must be a ‘but for’ cause” of the conduct at issue in 
the suit.” Transatl. Shiffahrtskontor . 204 F.3d at 390. 


namely the revitalization of the Japanese financial system, and to that end the Japanese 
government permitted it to perform activities that other loan collectors were not allowed to perform, 
and fully indemnified it against business losses. Id. at 640. 
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IV. DISCUSSION 

This motion has a non-merits-hased focus. At issue is the threshold question 
of subject matter jurisdiction; can this Court entertain this case against this 
defendant? The outcome of this decision does not mean that the LME can or cannot 
be sued in a U.S. court by another party for another matter — ^the determination 
here is limited to the facts currently before this Court. 

The record here compels the following determinations: (1) the LME is an 
organ of the U.K. Government; and (2) the LME was not engaging in commercial 
activity when it allegedly manipulated the load-out rules for aluminum. 

A. The LME is an Organ of the U.K. Government s^ 

When first presented with this question and without the benefit of having 
carefully studied the case law in this area, the Court’s initial reaction was that the 
LME was an unlikely candidate for an organ of the U.K. Government. This view 
was based on the fact that the LME is a privately held and for-profit company and, 
while subject to extensive governmental regulation, is in that regard simply like 
many non-governmental entities. However, the Court’s review of the relevant case 
law provided a different yet certain answer. 

As previously stated, because the Court is reviewing a jurisdictional motion, 
it may appropriately review the extensive record that the parties have submitted on 
this motion. See Makarova . 201 F.3d at 113. With regard to the Filler factors, that 

n Plaintiffs do not contest that the LME is legally separate from the U.K. Government, is not a U.S. 
citizen, and was not created under the laws of a third country. Thus, the only issue under § 1603 is 
whether the LME is an “organ” of the U.K. Government. The Court focuses this portion of its 
opinion on that question. 
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record demonstrates by a preponderance of the evidence that, while not formed by 
the U.K. Government, the LME is charged by statute with performing the decidedly 
pubhc function of market regulation (an analogous first factor); that the FCA, a 
conceded agency of the U.K, Government, actively supervises it (the second factor); 
and U.K. law treats the LME’s activities with regard to warehousing load-out rules 
and practices as part of its immunized public functions (the fifth factor). The 
record is equally clear that the U.K. Government does not require the LME to hire 
public employees or pay their salaries (the third factor), nor is the LME the only 
entity that enjoys the right to act as an RIE in the commodities trade (the fourth 
factor). Nevertheless, the Court’s balancing of these factors tips decidedly in the 
direction of finding the LME an organ of the U.K. Government. 

With regard to the first Filler factor, market regulation is a public function. 
See, e.g. . Peninsula Asset Mgmt. (Cavmanl. Ltd, v. Hankook Tire Co.. Ltd. . 476 F.3d 
140, 143-44 (2d Cir. 2007) (entity responsible for regulating Korean financial 
institutions performed “traditional government functions” and was an agency or 
instrumentality of a foreign state under the FSIA). The LME undisputedly 
regulates metals commodities markets — indeed, as an RIE, it is required to do so 
under the Recognition Requirements, which charge RIEs with protecting the 
orderly functioning of the market and the interests of investors. (Bradley Deck 
KK 18-20.) In fact, were the LME to fad to adequately regulate the market for 
aluminum warrants, its status as an RIE could be revoked. (Ong-Seng Deck K 13.) 
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With regard to the second Filler factor, the FCA actively supervises the 
LME — including, in particular, the LME’s load-out rules for LME-approved 
warehouses. (Bradley Supp. ^ 16 & ex. G.) As set forth above, the FCA has met 
with the LME over 50 times since 2011 to discuss issues relating to warehousing. 
(Id. T| 45.) Importantly, the FCA itself states that it actively supervises the LME. 
(Bradley Supp. ex. G.) 

Whether an entity is immune under local law is relevant to the fifth FiUer 
factor and therefore whether an entity is immune under the FSIA. See, e.g. . Filler . 
378 F.3d at 217 (“how the entity is treated under foreign state law” is relevant to 
determining organ status); Alnerin v. Vatican BanL . 360 F. App’x 847, 849-50 (9th 
Cir. 2009) (entity’s immunity from suit under foreign state law relevant to 
establishing prima facie case that it was entitled to FSIA immunity). Actions taken 
by the LME with respect to its regulatory functions are immunized under U.K. law 
absent a showing of bad faith.^^ (Qng-Seng Decl. ex. B § 291.) Additionally and 
importantly, the U.K. judiciary, in the Albatros and Rusal decisions, has taken the 
position that the LME is a public body and that its warehousing rules are subject to 
judicial oversight. (See Bradley Decl, exs. Q, BB.) 

The procedures through which aggrieved parties may complain about the 
LME’s actions further confirm its status as a pubhc body. According to the 
Exchange’s handbook on enforcement and disciplinary procedures, if the LME 

Whether the LME is alleged to have acted in bad faith is irrelevant to the Court’s analysis of the 
fifth Filler factor. What matters here is not whether the LME would be immune for its alleged 
conduct under local law, but whether as a general matter it enjoys a similar degree of immunity to 
that of an arm of the U.K, Government. 
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disciplines a warehouse, that warehouse has the right to challenge the fairness of 
the LMB’s disciphnary and appeal process through judicial review in a U.K. court. 
(Id. DU 60-62). Such judicial review is available because the judiciary views the 
LME as acting as a pubhc body. (See id. ex. Q (Albatros decision).) 

Plaintiffs argue that an analysis of the Filler factors should lead to the 
opposite conclusion. First, plaintiffs argue that the LME was not created “by” the 
U.K. Government for a national purpose. As a factual matter, they are undoubtedly 
correct. However, plaintiffs’ reading of the first Filler factor is far too literal. In 
Filler , the Second Circuit presented factors potentially useful to a court’s analysis of 
organ status. It is certainly appropriate, however, for this Court to extend Filler to 
its logical conclusion. Here, that means that the first Filler factor is satisfied 
whenever the entity in question is tasked by a foreign state with fulfilling a 
national purpose — regardless of whether the foreign state did so when the entity 
was first created or at a later time. Indeed, one can imagine a case in which an 
entity is created “by” a government to serve a national purpose (for example, a 
national telecommunications company or a national railway system) but then is 
transformed into a privately owned for-profit enterprise. In such a case, it would 
make little sense to determine that the first Filler factor favors organ status. 

Plaintiffs also argue that the LME is merely one of many RIEs, and thus it 
lacks exclusive rights, which argues against organ status under the fourth Filler 
factor. That is so and the LME has not argued otherwise. However, because Filler 
requires a careful balancing of multiple factors, the fact that many companies hold 
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similar rights is not determinative. Furthermore, it would be odd for a court of the 
United States to second-guess another country’s determinations as to how many 
entities it may require to serve a particular national interest. 

Plaintiffs further argue that the LME is not charged with protecting 
investors or the orderly function of markets— that is the job of the FCA. This 
argument is unpersuasive. It is true that the FCA is tasked with that function, but 
that does not mean that the FCA cannot delegate or share that responsibdity. 

Here, the FCA itself submitted a letter indicating its belief that the LME plays such 
a role, (Bradley Supp. ex. G.) 

In addition, plaintiffs argue that the mere fact that the LME is regulated 
cannot be the basis for determining that it serves a national purpose. Strictly 
speaking, this is true — otherwise, taken to an extreme, virtually any corporation 
could lay claim to organ status on the grounds that it must comply with 
environmental regulations or other regulations that serve a public purpose. 
Regulation is only important insofar as it is necessary to ensure that the entity 
serves its national purpose. But the regulations to which the LME is subject do just 
that — they enable it to fulfill its role as a market regulator, which means that they 
are relevant under Filler . 

Plaintiffs also argue that the FCA merely engages in passive oversight, akin 
to that found insufficient for establishing organ status by the Ninth Circuit in 
Board of Regents of the University of Texas System v. Nippon Telephone & 
Telegraph Corp.. 478 F.3d 274, 279-80 (9th Cir. 2007). The facts before the Court 
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on this motion are far different from those in Nippon . Here, the record 
demonstrates that the FCA actively meets with the LME regarding the very 
conduct at issue (specifically, warehousing rules and queues), and there have been 
more than 50 such meetings in the past several years alone. (Bradley Supp. ex. J.) 
The FCA has also submitted a letter referring to its active oversight, fid, ex. G.). 

Finally, plaintiffs point out that following the public revelation of the 
warehouse queues that form the basis for their claims in this suit, the FCA stated 
on July 11, 2013 that the “LME’s warehousing arrangements are not directly 
regulated by the FCA.” fSee Declaration of Bonny E. Sweeney, ECF No. 368 ex. 16 
(“Sweeney Decl.”).) The FCA recently repeated this statement in a February 2014 
publication. fSee id. ex. 17 at 4 (“The operation of warehouses licensed by EIEs is 
not a regulated activity.”).) That position is not inconsistent, however, with active 
supervision. Supervision and oversight are not the same as regulation. The former 
involve the review of an entity’s decisions and actions; the latter involves the setting 
of rules as to what decisions and actions are permissible in the first place. 
Regulation may, but need not, be combined with supervision, and supervision may 
occur in the absence of regulation. 

Here, the FCA both regulates the LME through the Recognition 
Requirements and the FCA Sourcebook, and provides supervisory oversight of the 
LME’s warehousing arrangements. Indeed, in the letter the FCA submitted to the 
LME in connection with these proceedings, it stated that “the FCA expects LME to 
have in place arrangements that ensure those warehouses which it approves 
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operate in a way that ensures LME meets its regulatory obligations,” and that the 
FCA “monitor[s] the impact of all measures announced by LME . . . such as LME’s 
new Linked Load-In and Load-Out rule, to ensure that such changes are consistent 
with LME’s regulatory obhgations under the Recognition Requirements.” (Bradley 
Supp. ex. G.) Plaintiffs’ argument that the FCA has publicly disclaimed any 
responsibility for regulating or actively supervising the LME is therefore without 
merit. This general oversight and regulation renders a particular focus on whether 
the FCA specifically regulates the warehouse rules themselves irrelevant. 

Based on the Court’s balancing of the Filler factors, as well as the principles 
underlying those factors, the Court finds that the LME is an organ of the U.K. 
Government. 

B. The Commercial Activity Exception 

What is the conduct in which the LME is alleged to have engaged that gives 
rise to plaintiffs’ claims? That answer is clear: it is alleged to have entered into a 
conspiracy with a variety of entities to manipulate its own warehouse load-out rules 
in order to restrain aluminum output and increase the price of aluminum.'^ 

The Court’s determination of whether such alleged activity constitutes 
“commercial” activity begins with the language of § 1603. The statute requires that 
the Court look to the nature of the activity — not its purpose. Thus, the LME’s 

>3 Plaintiffs do not specifically allege where the conduct that forms the basis for their claims against 
the LME occurs, but they clearly allege that this conduct had direct effects on the aluminum market 
in the United States. Therefore, regardless of where the LME decided to enter the conspiracy or set 
warehouse rules, one of the commercial activity exception’s clauses will be satisfied, and the result 
wiU be the same. Accordingly, the Court need only discuss whether the LME’s setting of warehouse 
rules is commercial activity within the meaning of § 1603. 
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motivations for engaging in such behavior are of no concern to this Court.'** Put 
bluntly, under both the statute and Supreme Court precedent, whether the LME 
manipulated its load-out rules to make more money is irrelevant to whether its 
doing so was a “commercial” activity as defined by § 1603. 

As set forth above, it is clear that the LME’s warehouse rules serve a vital 
and necessary role in enabling the LME to regulate the aluminum market. They 
store the aluminum, issue and cancel warrants, and perform the required load-in 
and load-out procedures. (Bradley Deck 35-39, 54.) These activities are 
governed by the Warehouse Agreement, and failure to comply with the obligations 
therein can lead to a fine or delisting. (li f 60.) The load-out rules — the 
manipulation of which plaintiffs allege is the means by which the antitrust 
conspiracy was effected — are a form of market regulation implemented by the LME, 
and are therefore regulatory, not commercial, in nature. 

Further evidence of the regulatory nature of the alleged activity is the fact 
that the LME must announce any changes to such rules and allow for comment 
before implementation. (Bradley Supp. H 18; 2d Bradley Supp. K 3.) In the event a 
party feels aggrieved by a rule change, that party may appeal to a court of law 
(Bradley Deck ^ 66; Bradley Supp. T[ 18), a process reserved for contesting 
rulemaking by public (versus private) bodies (see Rusal . Bradley Deck ex. R). 


“ For this reason, whether the LME is alleged to have engage in the conduct at issue in bad faith is 
irrelevant to determining whether this conduct constitutes commercial activity under § 1603. 
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Plaintiffs argue that when the LME and defendants allegedly conspired to 
restrain output and thereby raise aluminum prices, they were not acting as a 
market regxdator. Defendant LME counters that this is an inappropriate inquiry 
into “wh/’ the alleged conduct was undertaken, that is, its “purpose,” and the 
proper inquiry is into whether the nature of the alleged act was that of a private 
actor or market regulator. As set forth above, this Court agrees with the LME. 

It is persuasive to this Court that there is an elaborate process that can and, 
in Rusal was, undertaken to raise complaints regarding load-out rules. In the 
context of this particular motion, it would he odd indeed for this Court to find that it 
had subject-matter jurisdiction and proceed with a legal determination as to the 
legality of practices regarding load-out obligations, when a U.K. court or the FCA 
may — on the basis that the LME is a public body — ^be conducting its own, 
independent review. Indeed, as the FCA stated in the letter it submitted in 
connection with this motion, it continues to monitor the situation. 

Plaintiffs also argue that the LME’s arrangements vis-a-vis warehouses are 
quintessentially commercial in nature. They argue that such arrangements are 
contractual and therefore necessarily commercial. This Court again disagrees. It is 
true that the arrangements are contractual — ^but not all contractual arrangements 
are commercial in nature. There are numerous instances in which a pubhc organ 
might use a contractual arrangement to fulfill its public function. Here the 
contractual provisions at issue- — specifically, those relating to load-out 


30 


LME PSI0001166 



2695 


Case l:13-md-02481-KBF Document 564 Filed 08/25/14 Page 31 of 31 


requirements’^ — serve a regulatory purpose. Indeed, these contractual provisions 
were not negotiated at arms-length, but rather were offered on a mandatory, “take 
it or leave it” basis, which further confirms that they are regulatory and not 
commercial in nature. 

V. CONCLUSION 

For the reasons set forth above, the LME’s motion to dismiss on sovereign 
immunity grounds is GRANTED. Leave to replead is denied. The basis for the 
Court’s decision is both legal and factual, and the factual record here has been 
amply developed. No amendment could change this Court’s determination. 

The Clerk of Court is directed to close the motion at ECF No. 320. 

SO ORDERED. 


Dated; New York, New York 
August 25, 2014 





KATHERINE B. FORREST 
United States District Judge 


Plaintiffs do not allege that the setting of rental rates gives rise to their claims. Rather, their 
claims are based on the assertion that increases in the duration of aluminum storage at LME- 
approved warehouses caused output constraints and also unnecessarily increased the “all-in” price 
for aluminum. Accordingly, the contractual provisions concerning rental rates are not directly at 
issue. 
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LOf^DOM METAL EXCHANGE 


LIME POLICY REGARDING THE APPROVAL OF WAREHOUSES, 
REVISED 1 FEBRUARY 2015 

A) Warehouse companies 

Warehouse companies will be considered for listing in an existing or new location 
subject to completion of a warehouse agreement application form supported by 
evidence of insurance, capital adequacy and other documents as detailed by the 
LME from time to time. Inspection of premises offered for warehousing to the LME 
will take place prior to any listing to ensure they suit the logistical nature of the 
location as required by the LME. The LME will state its needs in this respect when 
sending the applicant the application form. 

B) Warehouses 


1 . Road connection to major highways is mandatory. 

2. Rail loading facilities adjacent to the warehouses will be required if, in the 
opinion of the LME, this service is routinely required by the metals trade. 
Warehouses without direct rail connections in such locations may be considered 
for listing if it can be demonstrated that adequate shuttle services to the rail head 
are provided by the warehouse company at its own cost and risk. 

3. Water loading facilities adjacent to the warehouse or otherwise will be treated in 
the same way as rail. 

The LME, respecting such confidentiality as it deems necessary and appropriate, will 

undertake its own enquiries, as it sees fit, from its members/trade entities etc. to 

evaluate any applications prior to submission to EXCOM for consideration. 

C) Common standards of working practices and facilities for warehouses 

1. For each 2500m^ of space (not including open storage compounds for steel) 
there must be access by means of an operational door for vehicle 
loading/unloading, with a minimum of 2 doors per warehouse. 

2. The minimum daily delivery tonnage must be in accordance with the tables 
below. Where the delivery requests exceed the minimum daily delivery tonnage 
for the capacity on the table below, the LME will regard the standard as applying 
over the number of days necessary to complete the deliveries, as per the table 
(e.g. if the requests for the delivery of 2000 tonnes apply to a warehouse’s 
location capacity of 2500 sq. metres, the standard would be to deliver in 3 days 
with no reference to the performance on any one of those days). The LME 
would, however, expect the warehouse company to act reasonably when 
allocating the tonnage delivered out in each of those days. 


THE LONDON METAL EXCHANGE | 56 Lesdenhali Street. London EC3A 2DX 
Tel +44(0)207264 5555 | F»* +44(0)20 7680 0505 | Email info@ime-COm 
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warehouse company’s authorised 
space per location, in m^ {excluding 
steel storage facilities) 

minimum daily delivery tonnage 
for all metals (excluding cobalt, 
RMC and steel) 

2,500 

800 tonnes 

5,000 

1 ,200 tonnes 

7,500 

1,500 tonnes 


The above table applies to all companies who are storing up to 300,000 metric 
tonnes of metal. For companies who are storing 300,000 metric tonnes and above 
the following table is applicable 


warehouse company's tonnage 
stored per location (excluding steel) 

minimum daily delivery tonnage 
for all metals (excluding cobalt, 
RMC and steel) 

300,000 tonnes to 599,999 tonnes 

2,000 tonnes 

600,000 tonnes to 899,999 tonnes 

2,500 tonnes 

900,000 tonnes and over 

3,000 tonnes 


NB: The daily delivery tonnage is for deliveries out only and does not include 

deliveries in. 

3. Where a warehouse company’s tonnage stored increases beyond any of the 
300,000, 600,000 or 900,000 tonnes thresholds, the applicable revised minimum 
daily delivery tonnage shall have effect from the date which is 30 days from the 
date the threshold is passed. This will allow the warehouse company to 
implement the necessary scheduling changes in order to meet the increased 
minimum daily delivery tonnage. However, where a warehouse company’s 
tonnage stored falls beneath any of the 300,000, 600,000 or 900,000 tonnes 
thresholds, a warehouse company will still be required to deliver out all 
outstanding deliveries scheduled on or prior to the date the tonnage falls 
beneath such threshold. 

4. In addition to the daily rates stipulated above and below, a warehouse company 
in any location who satisfies the following conditions:- 

(a) the warehouse company has scheduled delivery out commitments of 30,000 
metric tonnes or more; and 

(b) a minimum of 30,000 metric tonnes of those scheduled commitments are for 
one metal (the “dominant metal”); 

shall be required to deliver out a minimum of 500 metric tonnes per day in that 
location of metals other than the dominant metal, provided that such deliveries 
are requested. 

5. In addition to the daily rates stipulated above and below, warehouse companies 
delivering out the minimum rates stipulated above and below will be required to 
deliver out an additional, combined tonnage of tin or nickel, or a combination of 
both metals, in order to ensure that at least 60 tonnes of these metals is being 
delivered out each day. For the avoidance of doubt, the extra 60 tonnes would 
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only be required to be delivered out if the warehouse company had reached its 
minimum daily load out rate (whether or not the requirement in paragraph 4 
above has been triggered) and not delivered out 60 tonnes per day of tin and/or 
nickel as part of these deliveries, 

6. The daily delivery out rate does not include deliveries out for cobalt and roasted 
molybdenum concentrate (RMC). Any deliveries out for either of these metals 
must be in addition to the rates stipulated in the above table. 

7. The daily delivery out rate does not include deliveries out for steel billet. For 
each location in which it is licensed to store steel billet, a warehouse company 
must load out in accordance with the minimum requirements stipulated in the 
tables below, provided demand is present. 


warehouse company’s authorised 
space per location, in m^ (steel 
storage facilities only) 

minimum daily delivery tonnage 
for steel 

2,500 

800 tonnes 

5,000 

1,200 tonnes 

7,500 

1,500 tonnes 


The above table applies to all companies who are storing up to 300,000 metric 
tonnes of steel. For companies who are storing 300,000 metric tonnes and above 
the following table is applicable: 


warehouse company’s tonnage 
stored per location (steel only) 

minimum daily delivery tonnage 
for steel 

300,000 tonnes to 599,999 tonnes 

2,000 tonnes 

600,000 tonnes to 899,999 tonnes 

2,500 tonnes 

900,000 tonnes and over 

3,000 tonnes 


8. The LME recognises that it may not be possible to achieve exactly the same 
delivery rates if delivery into containers, vans or railcars is required. In 
assessing a warehouse company’s performance, the circumstances will be taken 
into account. 

9. Once ail formalities permitting delivery have been completed the warehouse 
shall prioritise all requests for deliveries out on the basis of 48 hours notice and 
strictly in the order in which they are received, unless the Warrant holders 
seeking cancellation agree otherwise. 

10. In addition to their rent and FOT charges, warehouse companies are also 
required to supply the LME with a comprehensive set of charges for delivery out 
of warranted metal and will undertake to immediately advise the LME of any 
changes thereto. Warehouse companies are also required to submit to the LME 
compulsory port tariffs for the import and export of metal. 
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11. There should be no charges above the FOT for returning the metal to the 
warehouse companies approved and nominated loading berths within the 
location where the LME discerns a need for such transportation; the unloading of 
such metal from the truck being for the receiver’s account. 

12. Similarly there should be no charges above the FOT for returning metal to the 
nearest railhead where the LME discerns a need for such transportation. 

13. Warehouse Companies are reminded that, in general, the daily delivery 
tonnages set out in this policy are minimum delivery out requirements, not 
minimum scheduling requirements. However, metals owners are also reminded 
of their obligations in respect of observing reasonable logistical arrangements in 
respect of metal collection, in particular, in the event that no metal owner wishes 
to avail themselves of a delivery slot offered on a reasonable basis, a warehouse 
operator will be permitted to count the tonnage which would have been delivered 
in that slot towards delivery out. 

With the exception of the FOT charge and port tariffs for the export of metal the 

warehouse company may not impose any compulsory additional charges when 

delivering metal out. 

D> Continued compliance with the LME policy for warehouses 

1 . In the event that an existing approved warehouse/warehouse company does not 
appear to meet the LME’s criteria, there will be an initial consultation with the 
warehouse company concerned. 

2. If the warehouse company can demonstrate that it will upgrade facilities or work 
practices to meet the LME's new standards, the LME will consider the 
appropriate amount of time to allow for such a process. Warehouses could, for 
example, be given, say, 6-12 months to upgrade their facilities or relocate to a 
more suitable building within the location, but this would be determined on a 
case by case basis, according to the circumstances. 

3. If after consultation the warehouse company is unwilling or unable to upgrade its 
facilities or work practices to meet the LME’s standards, the LME retains the 
right to restrict the capacity of that warehouse company in that location or even 
delist it. In particular, if a warehouse company fails to comply with the Linked 
Load-In and Load-Out Requirements per Section F, then the Board may (among 
other actions) restrict the ability of that warehouse company to create warrants in 
that location until load-in and load-out are brought into alignment pursuant to the 
requirements. 

4. Prior to implementation, the LME would give the necessary notice of any action 
to be taken to the warehouse company and allow for formal representations to 
be made. 
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E) Review of LME policy for warehouses 


This policy will be reviewed at least on a biennial basis 
F) Linked Load-In and Load-Out Requirements 

1. Principle 

The general principle of this requirement is to link load-in and load-out for 
Warehouses with queues of greater than 50 calendar days (the “Queue 
Threshold”). 

2. Definitions 

A Warehouse (“Warehouse”) is all of the LME-iicensed storage facilities operated by 
a particular warehousing company in a particular LME good delivery location. 

In relation to a particular Warehouse, a Business Day (“Business Day”) is any day 
on which that particular Warehouse is operating and subject to the current LME 
minimum load-out requirement. 

The Preliminary Calculation Period (“Preliminary Calculation Period") shall be the 
period between 1 July 2013 and 31 January 201 5, inclusive. 

The First Calculation Period (“First Calculation Period”) shall be the period 
between 1 February 2015 and 30 April 2015, inclusive. 

Each subsequent Calculation Period (“Calculation Period”) shall be the three 
months immediately following the preceding Calculation Period, By way of example, 
the Second Calculation Period (“Second Calculation Period”) shall be the period 
between 1 May 2015 and 31 July 2015, inclusive (being the three months 
immediately following the First Calculation Period), 

The Preliminary Discharge Period, (the “Preliminary Discharge Period”) which will 
apply in relation to the Preliminary Calculation Period, will be the three month period 
between 1 March 2015 and 31 May 201 5, inclusive. 

For each subsequent Calculation Period, the related Discharge Period (i.e, the 
period during which the Incremental Load-Out Requirement calculated in accordance 
with paragraph 4 below must be met) shall be the three month period starting on the 
date one calendar month following the end of that Calculation Period (the 
“Discharge Period”). 

By way of example, the First Discharge Period shall be the period between 1 June 
2015 and 31 August 2015, inclusive (being the three month period starting on the 
date one calendar month following the end of the First Calculation Period) (the “First 
Discharge Period”). 

In relation to a particular Warehouse on any given Business Day, the Normal Daily 
Minimum Load-Out Rate is the amount of metal required to be loaded out according 
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to the LME requirements set out in Section C of this Policy (the “Normal Daily 
Minimum Load-Out Rate”) as follows; 

(a) If, on the Business Day in question, a Warehouse is required to make an 
additional load-out of non-dominant metal (pursuant to paragraph 4 of Section C 
above), such additional load-out will be counted towards the Normal Daily 
Minimum Load- Out Rate for the Business Day in question, 

(b) If, on the Business Day in question, a Warehouse is required to make an 
additional load-out of nickel and tin (pursuant to paragraph 5 of Section C 
above), such additional load-out will be counted towards the Normal Daily 
Minimum Load-Out Rate for the Business Day in question. 

(c) Load-out of cobalt and roasted molybdenum concentrate (“RMC”) (paragraph 6 
of Section C above) and steel billet (paragraph 7 of Section C above) will not be 
counted towards the Normal Daily Minimum Load-Out Rate, given that these 
metals are treated separately for the purposes of Warehouse load-out rates. 

Re-warranted Metal (“Re-warranted Metal”) is metal in respect of which a warrant 
has been cancelled, but has not been loaded out of the Warehouse (due to the 
presence of a queue or other operational constraint), and in respect of which the 
metal owner has requested that the Warehouse issues a new warrant (and hence 
reverses the original request to deliver out that metal). 

3. Affected Warehouses 

On any given Business Day, an Affected Warehouse is a Warehouse with a queue of 
greater than the Queue Threshold (the “Affected Warehouse”), Queue lengths will 
continue to be measured and reported to the LME by warehouse operators, with the 
LME continuing to exercise oversight in respect of such measurements. For the 
avoidance of doubt, to the extent that a Warehouse has scheduled deliveries 
pursuant to any Incremental Load-Out Requirement arising per this policy, then the 
queue length may take into account such incremental scheduled deliveries. 

4. Calculating the Incremental Load-Out Requirement 

The Incremental Load-Out Requirement shall mean the additional amount of metal 
that must be discharged by a Warehouse during the course of the relevant 
Discharge Period, over and above the load-out required by the Normal Daily 
Minimum Load-Out Rate on each day of that Discharge Period (the “Incremental 
Load-Out Requirement"). The Incremental Load-Out Requirement is derived on 
the final day of the relevant Calculation Period, as set out more fully in this section F, 
paragraph 4. 

(a) During the Preliminary Calculation Period, each Warehouse shall maintain the 
calculation of its Cumulative Incremental Load-Out Quantity which is the quantity 
set to zero at the beginning of the Preliminary Calculation Period and increased 
incrementally on each Business Day of the Preliminary Calculation Period by the 
process set out in this section F, paragraph 4(a) (the “Cumulative Incremental 
Load-Out Quantity”). 
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During the Preliminary Calculation Period, on each Business Day, the following 
value will be added to the Cumulative Incremental Load-Out Quantity: 

the amount of new metal placed on-warrant in the Warehouse on the 
Business Day in question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) 

less 

the higher of (I) the Normal Daily Minimum Load-Out Rate, and (ii) the 
actual amount of metal loaded-out of the Warehouse on the Business 
Day in question - provided that, for the purposes of (ii), load-out in 
excess of the Norma! Daily Minimum Load-Out Rate which is made to 
compensate for a shortfall In load-out on a previous or subsequent 
Business Day (due, inter alia, to scheduling variations within a single 
load-out request per paragraph 2 of Section C above) shall not count 
towards the actual amount of metal loaded-out of the Warehouse 

On the final Business Day of the Preliminary Calculation Period, a Warehouse 
shall establish whether it is an Affected Warehouse at the end of that Business 
Day. If (i) the Warehouse is not an Affected Warehouse, or (ii) the calculated 
Cumulative Incremental Load-Out Quantity is less than or equal to zero, then the 
Incremental Load-Out Requirement for the Preliminary Calculation Period shall 
be set to zero, and no additional load-out requirements will hence be incurred 
during the Preliminary Discharge Period. If (i) the Warehouse Is an Affected 
Warehouse, and (ii) the calculated Cumulative Incremental Load-Out Quantity is 
greater than zero, then the incremental Load-Out Requirement for the 
Preliminary Calculation Period shall be set to the Cumulative incremental Load- 
Out Quantity in relation to the Preliminary Calculation Period, and must be 
satisfied by the Warehouse during the Preliminary Discharge Period as set out in 
paragraph 5 below. 

(b) During the First Calculation Period, and each subsequent Calculation Period, a 
Warehouse shall measure its Cumulative Load-In and Cumulative Normal 
Minimum Load-Out. Cumulative Normal Minimum Load-Out shall mean the sum 
of metal across every Business Day of the relevant Calculation Period that a 
Warehouse is required to load-out pursuant to the Normal Daily Minimum Load 
Out Rate (the “Cumulative Normal Minimum Load-Out”). Cumulative Load-In 
shall mean the sum, increased incrementally each Business Day of the relevant 
Calculation Period, of metal that the Warehouse loads-in during the relevant 
Calculation Period (the “Cumulative Load-In”). Both quantities will be set to 
zero at the beginning of the Calculation Period. 

For each Business Day during the Calculation Period, the Cumulative Load-In 
will be increased by the amount of new metal placed on-warrant in the 
Warehouse on the Business Day in question (which, for the avoidance of doubt, 
shall not include Re-warranted Metal), 
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For each Business Day during the Calculation Period, the Cumulative Normal 
Minimum Load-Out will be increased by the Normal Daily Minimum Load-Out 
Rate for the Business Day in question. 

At the end of the Calculation Period, and if the Warehouse has been an Affected 
Warehouse on any Business Day during that Calculation Period, then the 
Incremental Load-Out Requirement will be calculated as: 

0.5 (the “Decay Factor”) multiplied by the Cumulative Load-In, up to 
and including the Cumulative Normal Minimum Load-Out 

plus 

the Cumulative Load-In above the Cumulative Normal Minimum Load- 
Out. 

For the avoidance of doubt, if the Warehouse has not been an Affected 
Warehouse on any day during that Calculation Period, then the Incremental 
Load-Out Requirement will be zero in respect of that Calculation Period. 

5. Discharging the Incremental Load-Out Requirement 

At the end of each Calculation Period, the then current incremental Load-Out 
Requirement must be satisfied by the Warehouse during the Discharge Period 
associated with the Calculation Period having just concluded, provided load-out 
demand is present. 

During the associated Discharge Period, the Warehouse will be required to load-out 
the incremental Load-Out Requirement, in addition to its load-out obligations in 
accordance with Section C above. For the avoidance of doubt, the Warehouse will 
not be held to any particular daily incremental load-out rate - however, in aggregate 
over the course of the Discharge Period, the full Incremental Load-Out Requirement 
must be satisfied. 

6. Adjusting the Decay Factor and/or Queue Threshold 

The LME, acting reasonably, reserves the right to adjust the Decay Factor and/or the 
Queue Threshold either on a market-wide basis or on a per-Warehouse basis in 
order to enhance the orderly functioning of the market or to prevent abusive 
behaviour or for any other reason. 

7. A worked example of the calculation 

This worked example is provided for illustrative purposes only and should not be 
relied upon for any reason. 

(a) Consider a notional Warehouse with stocks of 2,000,000 tonnes of a single 
metal. Pursuant to the LME Policy Regarding the Approval of Warehouses, 
revised 1 February 2015, the Normal Daily Minimum Load-Out Rate is 3,000 
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tonnes per Business Day. Consider further that the Warehouse chooses to load- 
out precisely its Normal Daily Minimum Load-Out Rate (3,000 tonnes) on each 
Business Day, 

(b) Consider that, of the Warehouse’s stocks, 1,000,000 tonnes are represented by 
cancelled metal. Assuming that owners of all of the cancelled metal have 
completed the necessary formalities, then the Warehouse's load-out queue will 
hold 1 ,000,000 tonnes of metal. At a ioad-out rate of 3,000 tonnes per Business 
Day, the queue length will be: 

1 ,000,000 tonnes / 3,000 tonnes per Business Day 
= 333.3 Business Days 

= 465.3 calendar days (assuming all weekdays are Business Days) 

For the avoidance of doubt, in practice, the queue length will be determined by 
the Warehouse concerned on the basis of schedules provided to metal owners. 

(c) Consider that the Warehouse places on-warrant a constant amount of 3,100 
tonnes per Business Day. Consider also that, on each Business Day, warrant 
holders cancel an amount of 3,000 tonnes of metal (thus balancing the delivery 
out of 3,000 tonnes per Business Day, resulting in a constant queue length until 
such time as the Incremental Load-Out Requirement comes into effect). There is 
assumed to be no re-warranting of metal in this scenario. 

(d) At the start of the Preliminary Calculation Period (1 July 2013), the Cumulative 
Incremental Load-Out Quantity is zero. 

On each day during the Preliminary Calculation Period, the following value will 
be added to the Cumulative Incremental Load-Out Quantity: 

the amount of new metal placed on-warrant in the Warehouse on the 
Business Day In question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) (3, 100 tonnes) 

less 

the higher of (i) the Normal Dally Minimum Load-Out Rate (3,000 
tonnes), and (ii) the actual amount of metal loaded-out of the 
Warehouse on the Business Day in question (also 3,000 tonnes) 

= 3,100 tonnes - 3,000 tonnes =100 tonnes 

(e) At the end of the Preliminary Calculation Period (31 January 2015), and 
assuming that each weekday during the Preliminary Calculation Period is a 
Business Day for the Warehouse (resulting in a total of 415 Business Days 
during the Preliminary Calculation Period), then the Cumulative Incremental 
Load-Out Quantity will total 41 ,500 tonnes. 
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Given that, per (c) above, the queue will have retained a constant length, the 
queue length at the end of the Preliminary Calculation Period will remain at 
465.3 calendar days. On this basis, the queue length is greater than 50 days, 
and the Warehouse is hence an Affected Warehouse at the end of the 
Preliminary Calculation Period. 

Given that, on the final Business Day of the Preliminary Calculation Period, (i) 
the Warehouse is an Affected Warehouse, and (ii) the calculated Cumulative 
Incremental Load-Out Quantity is greater than zero, then the Incremental Load- 
Out Requirement will be set to the Cumulative Incremental Load-Out Quantity 
(41,500 tonnes), and must be satisfied by the Warehouse during the Preliminary 
Discharge Period. 

(f) During the Preliminary Discharge Period (1 March 2015 to 31 May 2015), the 
Warehouse will be required to load-out the Incremental Load-Out Requirement 
relating to the Preliminary Calculation Period (41,500 tonnes in total over the 
course of the Preliminary Discharge Period), in addition to its Normal Daily 
Minimum Load-Out Rate of 3,000 tonnes per Business Day, 

(g) At the start of the First Calculation Period (1 February 2015), the Cumulative 
Load-In and Cumulative Normal Minimum Load-Out are set to zero. 

On each day during the First Calculation Period, the Cumulative Load-In will be 
increased by the amount of new metal placed on-warrant in the Warehouse on 
the Business Day in question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) - in this case 3,100 tonnes. 

On each day during the First Calculation Period, the Cumulative Normal 
Minimum Load-Out will be increased by the Normal Daily Minimum Load-Out 
Rate for the Business Day in question - in this case 3,000 tonnes. 

(h) At the end of the First Calculation Period (30 April 2015), and assuming that 
each weekday during the First Calculation Period is a Business Day for the 
Warehouse (resulting in a total of 64 Business Days during the First Calculation 
Period), then the Cumulative Load-In will total 198,400 tonnes, and the 
Cumulative Normal Minimum Load-Out will total 192,000 tonnes. 

On the basis that the Warehouse has been an Affected Warehouse for at least 
one Business Day during the First Calculation Period, then the Incremental 
Load-Out Requirement will be calculated as follows: 

the Decay Factor multiplied by the Cumulative Load-In, up to and 
including the Cumulative Normal Minimum Load-Out 

plus 
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the Cumulative Load-In above the Cumulative Normal Minimum Load- 
Out 

= 0.5 X 192,000 + (198,400 - 192,000) = 96,000 + 6,400 
= 102,400 tonnes 

(i) During the First Discharge Period (1 June 2015 to 31 August 2015), the 
Warehouse will be required to load-out the Incremental Load-Out Requirement 
relating to the First Calculation Period (102,400 tonnes in total over the course of 
the First Discharge Period), in addition to its Normal Daily Minimum Load-Out 
Rate of 3,000 tonnes per Business Day, provided load-out demand is present, 

(j) This process continues through the Second Calculation Period (and associated 
Second Discharge Period), Third Calculation Period (and associated Third 
Discharge Period) and so on, until such time as the Warehouse ceases to be an 
Affected Warehouse. 
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LME POLICY REGARDING THE APPROVAL OF WAREHOUSES, 
REVISED 1 FEBRUARY 2015 APRI4^044 

(Comparison to version of Policy currently in place) 

A) Warehouse companies 

Warehouse companies will be considered for listing in an existing or new location 
subject to completion of a warehouse agreement application form supported by 
evidence of insurance, capital adequacy and other documents as detailed by the 
LME from time to time. Inspection of premises offered for warehousing to the LME 
will take place prior to any listing to ensure they suit the logistical nature of the 
location as required by the LME. The LME will state its needs in this respect when 
sending the applicant the application form. 

B) Warehouses 

1 . Road connection to major highways is mandatory. 

2. Rail loading facilities adjacent to the warehouses will be required if, in the 
opinion of the LME, this service is routinely required by the metals trade. 
Warehouses without direct rail connections in such locations may be considered 
for listing if it can be demonstrated that adequate shuttle services to the rail head 
are provided by the warehouse company at its own cost and risk. 

3. Water loading facilities adjacent to the warehouse or otherwise will be treated in 
the same way as rail. 

The LME, respecting such confidentiality as it deems necessary and appropriate, will 
undertake its own enquiries, as it sees fit, from its members/trade entities etc. to 
evaluate any applications prior to submission to EXCOM for consideration. 

C) Common standards of working practices and facilities for warehouses 

1 . For each 2500m^ of space (not including open storage compounds for steel) 
there must be access by means of an operational door for vehicle 
loading/unloading, with a minimum of 2 doors per warehouse. 

2, The minimum daily delivery tonnage must be in accordance with the tables 
below. Where the delivery requests exceed the minimum daily delivery tonnage 
for the capacity on the table below, the LME will regard the standard as applying 
over the number of days necessary to complete the deliveries, as per the table 
(e.g. if the requests for the delivery of 2000 tonnes apply to a warehouse's 
location capacity of 2500 sq. metres, the standard would be to deliver in 3 days 
with no reference to the performance on any one of those days). The LME 
would, however, expect the warehouse company to act reasonably when 
allocating the tonnage delivered out in each of those days. 
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warehouse company’s authorised 

minimum daily delivery tonnage 

space per location, in m^ (excluding 

for all metals (excluding cobalt, 

steel storage facilities) 

RMC and steel) 

2,500 

800 tonnes 

5,000 

1 ,200 tonnes 

7,500 

1,500 tonnes 


The above table applies to all companies who are storing up to 300,000 metric 
tonnes of metal. For companies who are storing 300,000 metric tonnes and above 
the following table is applicable 


warehouse company’s tonnage 
stored per location (excluding steel) 

minimum daily delivery tonnage 
for all metals (excluding cobalt, 
RMC and steel) 

300,000 tonnes to 599,999 tonnes 

2,000 tonnes 

600,000 tonnes to 899,999 tonnes 

2,500 tonnes 

900,000 tonnes and over 

3,000 tonnes 


NB: The daily delivery tonnage is for deliveries out only and does not include 

deliveries in. 

3. Where a warehouse company’s tonnage stored increases beyond any of the 
300,000, 600,000 or 900,000 tonnes thresholds, the applicable revised minimum 
daily delivery tonnage shall have effect from the date which is 30 days from the 
date the threshold is passed. This will allow the warehouse company to 
implement the necessary scheduling changes in order to meet the increased 
minimum daily delivery tonnage. However, where a warehouse company’s 
tonnage stored falls beneath any of the 300,000, 600,000 or 900,000 tonnes 
thresholds, a warehouse company will still be required to deliver out all 
outstanding deliveries scheduled on or prior to the date the tonnage falls beneath 
such threshold. 

4. In addition to the daily rates stipulated above and below, a warehouse company 
in any location who satisfies the following conditions:- 

(a) the warehouse company has scheduled delivery out commitments of 30,000 
metric tonnes or more; and 

(b) a minimum of 30,000 metric tonnes of those scheduled commitments are for 
one metal (the “dominant metal"); 

shall be required to deliver out a minimum of 500 metric tonnes per day in that 
location of metals other than the dominant metal, provided that such deliveries 
are requested. 

5. In addition to the daily rates stipulated above and below, warehouse companies 
delivering out the minimum rates stipulated above and below will be required to 
deliver out an additional, combined tonnage of tin or nickel, or a combination of 
both metals, in order to ensure that at least 60 tonnes of these metals is being 
delivered out each day. For the avoidance of doubt, the extra 60 tonnes would 
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only be required to be delivered out if the warehouse company had reached its 
minimum daily load out rate (whether or not the requirement in paragraph 4 
above has been triggered) and not delivered out 60 tonnes per day of tin and/or 
nickel as part of these deliveries. 

6. The daily delivery out rate does not include deliveries out for cobalt and roasted 
molybdenum concentrate (RMC). Any deliveries out for either of these metals 
must be in addition to the rates stipulated in the above table. 

7. The daily delivery out rate does not include deliveries out for steel billet. For 
each location in which it is licensed to store steel billet, a warehouse company 
must load out in accordance with the minimum requirements stipulated in the 
tables below, provided demand is present. 


warehouse company’s authorised 
space per location, in m^ (steel 
storage facilities only) 

minimum daily delivery tonnage 
for steel 

2,500 

800 tonnes 

5,000 

1,200 tonnes 

7,500 

1,500 tonnes 


The above table applies to all companies who are storing up to 300,000 metric 
tonnes of steel. For companies who are storing 300,000 metric tonnes and above 
the following table is applicable; 


warehouse company’s tonnage 
stored per location (steel only) 

minimum daily delivery tonnage 
for steel 

300,000 tonnes to 599,999 tonnes 

2,000 tonnes 

600,000 tonnes to 899,999 tonnes 

2,500 tonnes 

900,000 tonnes and over 

3,000 tonnes 


8. The LME recognises that it may not be possible to achieve exactly the same 
delivery rates if delivery into containers, vans or railcars is required. In 
assessing a warehouse company's performance, the circumstances will be taken 
into account. 

9. Once all formalities permitting delivery have been completed the warehouse 
shall prioritise all requests for deliveries out on the basis of 48 hours notice and 
strictly in the order in which they are received, unless the Warrant holders 
seeking cancellation agree otherwise. 

10. In addition to their rent and FOT charges, warehouse companies are also 
required to supply the LME with a comprehensive set of charges for delivery out 
of warranted metal and will undertake to immediately advise the LME of any 
changes thereto. Warehouse companies are also required to submit to the LME 
compulsory port tariffs for the import and export of metal. 
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11. There should be no charges above the FOT for returning the metal to the 
warehouse companies approved and nominated loading berths within the 
location where the LME discerns a need for such transportation; the unloading of 
such metal from the truck being for the receiver’s account. 

12. Similarly there should be no charges above the FOT for returning metal to the 
nearest railhead where the LME discerns a need for such transportation. 

13. Warehouse Companies are reminded that, in general, the daily delivery 
tonnages set out in this policy are minimum delivery out requirements, not 
minimum scheduling requirements. However, metals owners are also reminded 
of their obligations in respect of observing reasonable logistical arrangements in 
respect of metal collection. In particular, in the event that no metal owner wishes 
to avail themselves of a delivery slot offered on a reasonable basis, a warehouse 
operator will be permitted to count the tonnage which would have been delivered 
in that slot towards delivery out. 

With the exception of the FOT charge and port tariffs for the export of metal the 

warehouse company may not impose any compulsory additional charges when 

delivering metal out. 

D) Continued compliance with the LME policy for warehouses 

1. In the event that an existing approved warehouse/warehouse company does not 
appear to meet the LME’s criteria, there will be an initial consultation with the 
warehouse company concerned. 

2. If the warehouse company can demonstrate that it will upgrade facilities or work 
practices to meet the LME's new standards, the LME will consider the 
appropriate amount of time to allow for such a process. Warehouses could, for 
example, be given, say, 6-12 months to upgrade their facilities or relocate to a 
more suitable building within the location, but this would be determined on a 
case by case basis, according to the circumstances. 

3. If after consultation the warehouse company is unwilling or unable to upgrade its 
facilities or work practices to meet the LME’s standards, the LME retains the 
right to restrict the capacity of that warehouse company in that location or even 
delist it. In particular, if a warehouse company fails to comply with the Linked 
Load-In and Load-Out Requirements per Section F, then the Board may (among 
other actions) restrict the ability of that warehouse company to create warrants in 
that location until load-in and load-out are brought into alignment pursuant to the 
requirements. 

4. Prior to implementation, the LME would give the necessary notice of any action 
to be taken to the warehouse company and allow for formal representations to 
be made. 
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E) Review of LME policy for warehouses 

This policy will be reviewed at least on a biennial basis 

F) Linked Load-In and Load-Out Requirements 

1 . Principle 

The general principle of this requirement is to link load-in and load-out for 
Warehouses with queues of greater than 50 calendar days (the “Queue 
Threshold”). 

2. Definitions 

A Warehouse (“Warehouse”) is all of the LME-licensed storage facilities operated by 
a particular warehousing company in a particular LME good delivery location. 

In relation to a particular Warehouse, a Business Day (“Business Day”) is any day 
on which that particular Warehouse is operating and subject to the current LME 
minimum load-out requirement. 

The Preliminary Calculation Period (“Preliminary Calculation Period”) shall be the 
period between 1 July 201 3 and 31 January 2015, inclusive. 

The First Calculation Period (“First Calculation Period”) shall be the period 
between 1 February 2015 and 30 April 2015, inclusive. 

Each subsequent Calculation Period (“Calculation Period”) shall be the three 
months immediately following the preceding Calculation Period. By wav of example, 
the Second Calculation Period (“Second Calculation Period”) shall be the period 
between 1 May 2015 and 31 July 2015, inclusive (being the three months 
immediately following the First Calculation Period). 

The Preliminary Discharge Period, (the "Preliminary Discharge Period") which will 
apply in relation to the Preliminary Calculation Period, will be the three month period 
between 1 March 2015 and 31 May 2015, inclusive. 

For each subsequent Calculation Period, the related Discharge Period (i.e. the 
period during which the Incremental Load-Out Requirement calculated in accordance 
with paragraph 4 below must be met) shall be the three month period starting on the 
date one calendar month following the end of that Calculation Period (the 
“Discharge Period”). 

By wav of example, the First Discharge Period shall be the period between 1 June 
2015 and 31 August 2015, inclusive (being the three month period starting on the 
date one calendar month following the end of the First Calculation Period) (the “First 
Discharge Period”). 

In relation to a particular Warehouse on any given Business Day, the Normal Daily 
Minimum Load-Out Rate is the amount of metal required to be loaded out according 
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to the LME requirements set out in Section C of this Policy (the “Normal Daily 
Minimum Load-Out Rate*’) as follows: 

(a) If, on the Business Day in question, a Warehouse is required to make an 
additional load-out of non-dominant metal (pursuant to paragraph 4 of Section C 

above], such additional load-out will be counted towards the Normal Daily 
Minimum Load- Out Rate for the Business Day in question. 

(b) If, on the Business Day in question, a Warehouse is required to make an 
additional load-out of nickel and tin (pursuant to paragraph 5 of Section C 

above), such additional load-out will be counted tovi/ards the Normal Daily 
Minimum Load-Out Rate for the Business Day in question, 

(c) Load-out of cobalt and roasted molybdenum concentrate (“RMC") (paragraph 6 
of Section C above] and steel billet (paragraph 7 of Section C above) w/ill not be 
counted towards the Normal Daily Minimum Load-Out Rate, given that these 
metals are treated separately for the purposes of Warehouse load-out rates. 

Re-warranted Metal (“Re-w/arranted Metal”) is metal in respect of vi/hich a vi/arrant 
has been cancelled, but has not been loaded out of the Warehouse (due to the 
presence of a queue or other operational constraint), and in respect of which the 
metal owner has requested that the Warehouse issues a new warrant (and hence 
reverses the original request to deliver out that metal). 

3. Affected Warehouses 

On any given Business Day, an Affected Warehouse is a Warehouse with a queue of 
greater than the Queue Threshold (the “Affected Warehouse”). Queue lengths will 
continue to be measured and reported to the LME by warehouse operators, with the 
LME continuing to exercise oversight in respect of such measurements. For the 
avoidance of doubt, to the extent that a Warehouse has scheduled deliveries 
pursuant to any Incremental Load-Out Reguirement arising per this policy, then the 
gueue length may take into account such incremental scheduled deliveries. 

4. Calculating the Incremental Load-Out Reguirement 

The Incremental Load-Out Requirement shall mean the additional amount of metal 
that must be discharged by a Warehouse during the course of the relevant 
Discharge Period, over and above the load-out required by the Normal Daily 
Minimum Load-Out Rate on each day of that Discharge Period (the “Incremental 
Load-Out Requirement*'). The Incremental Load-Out Requirement is derived on 
the final day of the relevant Calculation Period, as set out more fully in this section F. 
paragraph 4. 

(a) During the Preliminary Calculation Period, each Warehouse shall maintain the 
calculation of its Cumulative Incremental Load-Out Quantity which is the quantity 
set to zero at the beginning of the Preliminary Calculation Period and increased 

incrementally on each Business Day of the Preliminary Calculation Period by the 

process set out in this section F. paragraph 4(a) (the “Cumulative Incremental 
Load-Out Quantity"). 
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During the Preliminary Calculation Period, on each Business Day, the following 
value will be added to the Cumulative Incremental Load-Out Quantity: 

the amount of new metal placed on-warrant in the Warehouse on the 
Business Day in question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) 

less 

the higher of (i) the Normal Daily Minimum Load-Out Rate, and (ii) the 

actual amount of metal loaded-out of the Warehouse on the Business 
Day In question - provided that, for the purposes of (ii). load-out in 
excess of the Normal Daily Minimum Load-Out Rate which Is made to 
compensate for a shortfall in load-out on a previous or subsequent 
Business Day (due, inter alia, to schedullnp variations within a single 
load-out request per paragraph 2 of Section C above) shall not count 
towards the actual amount of metal loaded-out of the Warehouse 


On the final Business Day of the Preliminary Calculation Period, a Warehouse 
shall establish whether it is an Affected Warehouse at the end of that Business 
Day. If (i) the Warehouse is not an Affected Warehouse, or (iO the calculated 
Cumulative Incremental Load-Out Quantity is less than or equal to zero, then the 
Incremental Load-Out Requirement for the Preliminary Calculation Period shall 
be set to zero, and no additional load-out requirements will hence be incurred 
during the Preliminary Discharge Period. If (11 the Warehouse is an Affected 
Warehouse, and (ii) the calculated Cumulative Incremental Load-Out Quantity is 
greater than zero, then the Incremental Load-Out Reouirement for the 
Preliminary Calculation Period shall be set to the Cumulative Incremental Load- 
Out Quantity in relation to the Preliminary Calculation Period, and must be 
satisfied by the Warehouse during the Preliminan/ Discharge Period as set out in 
paragraph 5 below. 

(b) During the First Calculation Period, and each subsequent Calculation Period, a 
Warehouse shall measure its Cumulative Load-In and Cumulative Normal 
Minimum Load-Out. Cumulative Normal Minimum Load-Out shall mean the sum 
of metal across every Business Day of the relevant Calculation Period that a 
Warehouse is required to load-out pursuant to the Normal Daily Minimum Load 
Out Rate (the "Cumulative Normal Minimum Load-Out”). Cumulative Load-In 
shall mean the sum, increased incrementally each Business Day of the relevant 
Calculation Period, of metal that the Warehouse loads-in during the relevant 

Calculation Period (the “Cumulative Load-In"). Both quantities will be set to 
zero at the beginning of the Calculation Period. 

For each Business Day during the Calculation Period, the Cumulative Load-In 

will be increased by the amount of new metal placed on-warrant in the 

Warehouse on the Business Day in question (which, for the avoidance of doubt. 

shall not include Re-warranted Metal). 
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For each Business Day during the Calculation Period, the Cumulative Normal 
Minimum Load-Out will be increased by the Normal Daily Minimum Load-Out 
Rate for the Business Day in question. 

At the end of the Calculation Period, and If the Warehouse has been an Affected 
Warehouse on any Business Day during that Calculation Period, then the 
Incremental Load-Out Requirement will be calculated as: 

0.5 (the “Decay Factor) multiplied by the Cumulative Load-In, up to 
and including the Cumulative Normal Minimum Load-Out 

plus 

the Cumulative Load-In above the Cumulative Normal Minimum Load- 
Out 

For the avoidance of doubt, if the Warehouse has not been an Affected 
Warehouse on any day during that Calculation Period, then the Incremental 
Load-Out Requirement will be zero in respect of that Calculation Period. 

5. Discharging the Incremental Load-Out Requirement 

At the end of each Calculation Period, the then current Incremental Load-Out 
Requirement must be satisfied by the Warehouse during the Discharge Period 
associated with the Calculation Period having just concluded, provided load-out 
demand is present. 

During the associated Discharge Period, the Warehouse will be required to load-out 
the Incremental Load-Out Requirement, in addition to its load-out obligations in 
accordance with Section C above. For the avoidance of doubt, the Warehouse will 
not be held to any particular daily incremental load-out rate - however, in aggregate 
over the course of the Discharge Period, the full Incremental Load-Out Requirement 
must be satisfied. 


6. Adjusting the Decay Factor and/or Queue Threshold 

The LME, acting reasonably, reserves the right to adjust the Decay Factor and/or the 
Queue Threshold either on a market-wide basis or on a per-Warehouse basis in 
order to enhance the orderly functioning of the market or to prevent abusive 
behaviour or for any other reason. 

7, A worked example of the calculation 

This worked example is provided for illustrative purposes only and should not be 
relied upon for any reason. 

(a) Consider a notional Warehouse with stocks of 2,000,000 tonnes of a single 
metal. Pursuant to the LME Policy Regarding the Approval of Warehouses, 
revised 1 February 2015, the Normal Daily Minimum Load-Out Rate is 3.000 
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tonnes per Business Day. Consider further that the Warehouse chooses to load- 

out precisely its Normal Daily Minimum Load-Out Rate (3,000 tonnes) on each 

Business Day, 

(b) Consider that, of the Warehouse’s stocks. 1,000,000 tonnes are represented by 
cancelled metal. Assuming that owners of all of the cancelled metal have 
completed the necessary formalities, then the Warehouse’s load-out queue will 
hold ^ ,000,000 tonnes of metal. At a load-out rate of 3,000 tonnes per Business 
Day, the queue length will be: 

1 ,000.000 tonnes / 3,000 tonnes per Business Day 
= 333.3 Business Days 

= 465.3 calendar days (assuming all weekdays are Business Days) 

For the avoidance of doubt, in practice, the queue length will be determined by 
the Warehouse concerned on the basis of schedules provided to metal owners. 

(c) Consider that the Warehouse places on-warrant a constant amount of 3,100 
tonnes per Business Day. Consider also that, on each Business Day, warrant 
holders cancel an amount of 3,000 tonnes of metal (thus balancing the delivery 
out of 3,000 tonnes per Business Day, resulting in a constant queue length until 
such time as the Incremental Load-Out Requirement comes into etfect). There is 
assumed to be no re-warranting of metal in this scenario, 

td) At the start of the Preliminary Calculation Period (1 July 20131 the Cumulative 
Incremental Load-Out Quantity is zero. 


On each day during the Preliminary Calculation Period, the following value will 
be added to the Cumulative Incremental Load-Out Quantity: 

the amount of new metal placed on-warrant in the Warehouse on the 
Business Day in question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) (3. 100 tonnes) 


less 

the higher of (i) the Normal Daily Minimum Load-Out Rate (3,000 
tonnes), and (ii) the actual amount of metal loaded-out of the 
Warehouse on the Business Day in question (also 3,000 tonnes) 

= 3.100 tonnes - 3.000 tonnes = 100 tonnes 


(e) At the end of the Preliminary Calculation Period (31 January 2015), and 
assuming that each weekday during the Preliminary Calculation Period is a 
Business Day for the Warehouse (resulting in a total of 415 Business Days 
during the Preliminary Calculation Period), then the Cumulative incremental 
Load-Out Quantity will total 41. 500 tonnes. 
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Given that, per fc) above, the queue will have retained a constant length, the 
queue length at the end of the Preliminary Calculation Period vi/ill remain at 
465,3 calendar days. On this basis, the queue length is greater than 50 days, 
and the Warehouse is hence an Affected Warehouse at the end of the 
Preliminary Calculation Period. 


Given that, on the final Business Day of the Preliminary Calculation Period, (i) 
the Warehouse is an Affected Warehouse, and (ii) the calculated Cumulative 
incremental Load-Out Quantity is greater than zero, then the Incremental Load- 
Out Requirement vi/ill be set to the Cumulative Incremental Load-Out Quantity 
(41,500 tonnes), and must be satisfied by the Warehouse during the Preliminary 
Discharge Period. 

(f) During the Preliminary Discharge Period (1 March 2015 to 31 May 2015). the 
Warehouse vi/ill be required to load-out the Incremental Load-Out Requirement 
relating to the Preliminary Calculation Period (41,500 tonnes in total over the 
course of the Preliminary Discharge Period), in addition to its Normal Daily 
Minimum Load-Out Rate of 3.000 tonnes per Business Day. 

(g) At the start of the First Calculation Period (1 February 2015), the Cumulative 
Load-In and Cumulative Normal Minimum Load-Out are set to zero. 

On each dav during the First Calculation Period, the Cumulative Load-In will be 
increased by the amount of new metal placed on-warrant in the Warehouse on 
the Business Dav in question (which, for the avoidance of doubt, shall not 
include Re-warranted Metal) - in this case 3,100 tonnes. 

On each dav during the First Calculation Period, the Cumulative Normal 
Minimum Load-Out will be increased by the Normal Daily Minimum Load-Out 
Rate for the Business Dav in question - in this case 3,000 tonnes. 

(h) At the end of the First Calculation Period (30 April 20151, and assuming that 
each weekday during the First Calculation Period is a Business Dav for the 
Warehouse (resulting in a total of 64 Business Days during the First Calculation 
Period), then the Cumulative Load-In will total 198,400 tonnes, and the 
Cumulative Normal Minimum Load-Out will total 192,000 tonnes. 

On the basis that the Warehouse has been an Affected Warehouse for at least 
one Business Dav during the First Calculation Period, then the Incremental 
Load-Out Requirement will be calculated as follows: 

the Decay Factor multiplied by the Cumulative Load-In, up to and 
including the Cumulative Normal Minimum Load-Out 


plus 
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the Cumulative Load-In above the Cumulative Normal Minimum Load- 
Out 

= 0.5 X 192,000 + (198.400- 192,000) = 96,000 + 6.400 
= 102,400 tonnes 


(i) During the First Discharge Period f1 June 2015 to 31 August 2015), the 
Warehouse will be required to load-out the Incremental Load-Out Requirement 
relating to the First Calculation Period (102.400 tonnes in total over the course of 
the First Discharge Period), in addition to its NIormal Daily Minimum Load-Out 
Rate of 3,000 tonnes per Business Day, provided load-out demand is present. 

(i) This process continues through the Second Calculation Period fand associated 
Second Discharge Period), Third Calculation Period (and associated Third 
Discharge Period) and so on, until such time as the Warehouse ceases to be an 
Affected Warehouse. 
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‘Detazvare „„ , 

The Jirst State 

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF FORMATION OF "WENTWORTH HOLDINGS 
LLC", FILED IN THIS OFFICE ON THE FIRST DAY OF APRIL, A.D. 2014, 
AT 11:41 O'CLOCK A.W. 



Confidential Treatment Requested by Morgan Stanley 
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Secreta^ o£ State 
Division or Coiporations 
Delivered 12:33 fW 04/01/2014 
FILED 11:41 AM 04/01/2014 
SRV 140411654 - 5508653 FILE 

CERTIFICATE OF FORMATION 
OF 

Wenhvorfh Holdings LLC 

This Certificate of Formation of Wratworlh Holdings LLC (the ’’Company"), 
dated April 1, 2014, is being duly executed and filed by Aaron Guth, as an authorized 
person, to form a limited liability company under the Delaware Limited Liability’ 
Company Act (6 Del. C §18-101, et seq.). 

FIRST : The name of the limited liability company formed hereby is; 

Wentworth Holdings LLC. 

SECOND: The address of the registered office of the Company in the State of 

Delaware is c/o The Corporation Trust Company, Corporation Trust Center, 1209 Orange 
Street, Wilmington, Delaware 19801. 

THIRD: The name and address of the registered agent for service of process 

on the Company in the State of Delaware is The Corporation Trust Company, 
Corporation Trust Center, l209OrangeSlrect, Wilmington, Delaware 1980J. 

IN WITNESS WTfEREOF, the undersigned has executed this Certificate of 
Fonnation as of the date first above written. 


Gy: CL 

Aaron Gulh*^ 

An Authorized Person 


Confidentia! Treatment Requested by Morgan Stanley 
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^etaware 

The first State 


PAGE 1 


Ir JEFFREY a. BULLOCK, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF TEE CERTIFICATE OF FORMATION OF "WENTWORTH COMPRESSION 
LLC", FILED IN THIS OFFICE ON THE TWENTY-FIRST DAY OF OCTOBER, 
A.D. 2013, AT 6:04 O'CLOCK P.M. 


5418724 9100 

131218785 

you may verify tftia carCificata 

at cszp. dalawaco. 907/auUiTOr.fAtaiI 



Confidential Treatment Requested by Morgan Stanley 
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scats of Dalawacs 
^crs 
EJivisicsj 
-^telivered 

' FII£D Q6:04 m 10/21/2013 
-^RV lJ12Jg7d5 - 5418724 ni£ 


ta^ or Stats 
or CoxporatioRs 
06:07 m 10/21/2013 


CERTIFICATE OF FORMATION 
OF 

WENTWORTH COMPRESSION LLC 


This Certificate of Formation of Wemtworth Compression LLC (the "Company"), 
dated October 21, 2013, is being duly executed and filed by Margaret T. Dugan, as an 
authorized person, to form a Untiled Ilabiiiiy company under the Delaware Limited 
Liability Company Act {6 Del C. §1H-10I, eiseq.). 

FIRST: The name of the limited liability company formed hereby is: 

Wentworth Compression LLC 

SECOND: The address of the registered office of the Company in the State of 
Delaware is c/o The Corporation Trust Company, Corporation Trust Center, 1209 Orange 
Street, Wilmington, Delaware 19801. 

THIRD: The name and address of the registered agent for service ofprocess 

on the Company in the State of Delaware Is The Corporation Trust Company, 
Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware 19801. 


IN ^VTTNESS WHEREOF, the undersigned has executed this Ccnificatc of 
Formation as of the date first above written. 




Mari^ci t. Dugan 
An Authorized Pers< 


Confidential Treatment Requested by Morgan Stanley 
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‘Detanjare 

Tfie TiTSt State 

I, JEFFEZr W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF FORMATION OF '^UENTWORTB GAS MARKETING 
LLC", FILED IN THIS OFFICE ON THE TWENTY-FIRST DAY OF OCTOBER, 
A.D. 2013, AT 6:19 O'CLOCK P.M. 



Conndential Treatment Requested by Morgan Stanley 
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State o£ Dsiawars 
Sacietaiy of State 
Division of Cocporatiais 
Delivered 06:23 PM 10/21/2013 
FILED 06:19 PH 10/21/2013 
SRV 131218856 - 5418739 FTLE 

CERTIFICATE OF FORMATION 
OF 

WENTWORTH GAS MARKETING LLC 

This Certificate of Formation of W'entworth Gas Marketing LLC (the 
"Company"), dated October 21, 2013, is being duly executed and filed by Margaret T. 

Dugan, as an authorized person, to form a limited liability company under the Delaware 
Limited Liability Company Act (tf Del. C. §}8-J0J, et seq.). 

FIRST ; The name of the limited liability company formed hereby is: 

Wentworth Gas Marketing LLC 

SECOND: The address of the registered office of the Company in the State of 

Delaware is c/o The Corporation Trust Company, Corporation Trusn Center, 1209 Orange 
Street, Wilmington. Delaware 19801. 

THIRD: The name and address of the registered agent for service of process 

on the Company in the Slate of Delaware is The Corporation Trust Company, 
Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware 19801. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate of 
Formation as of the date first above written. 



An Authorized Person 


Confidential Treatment Requested by Morgan Stanley 
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JPMC has been increasing its firmwide physical commodity holdings substantially over the past few 
years and as of September 2012, the Firm held the highest level of physical commodities for any reporting 
period to date. The regulatory structure limiting this activity is primarily comprised of the FRS limit, 
limiting the market value of physical commodities to less than 5% of the consolidated organization’s tier 
1 capital and the OCC limit, expressed in Interpretive Letter 684, stating that “The Bank’s Hedge 
Transactions would be nominal, and no more than 5% of its total transactions involving Eligible 
Commodities would involve actual physical deliveiy.” Earlier in the year the firm transferred a portion of 
a purchase of aluminum inventory booked in the Bank into JPM Ventures Energy Corporation (JPMVEC 
or “Ventures”) as the physical amount exceeded the OCC limit; this prompted some concern with the 
overall regulatory framework. In subsequent discussions, FRB Legal confirmed that the FRS limit does 
not apply to commodities held in the Bank under OCC authority (which pre-dates FRB complementao' 
activity authority). The current regulatory limit framework is thus siloed to some extent without an 
overall limit. While the Firm is in compliance with the FRS limit, having inventory equal to 4.5% of tier 
1 capital as of September 2012 as per the chart below, on a consolidated basis (including the Bank and 
non-bank subs) JPMC held physical commodities equal to 10.0% of tier 1 capital. In part because the two 
regulatory limits reference separate metrics (Tier 1 capital and percentage of physical delivery) and legal 
entities (the Bank and BHC subsidiaries), the resultant dual-limit framework is less effective and 
vulnerable to regulatory arbitrage. The Firm may increase physical commodity holdings in the booking 
entity where it perceives the most regulatory leeway and both regulators may be challenged to limit 
overall physical holdings to intended levels. A more coordinated framework, potentially referencing 
similar metrics could be more effective in limiting holdings and preventing regulatory arbitrage. It may 
also be worth thinking in advance about what is appropriate regarding transferring commodities between 
the Bank and BHC subsidiaries to avoid regulatory limits. 


All figures in $k 


Bu^ness , . c’ . 

As of 1(31 


As Of 8/30 

As Of 9/28 


i^biikeei^s 

306.626 

192,895 

307,269 

EMEA Oil 

1,091,852 


700,576 

837,220 




33,508 



IH^IES3E3 

949,262 

633,165 

2,094,765 



203,481 

121,145 

91,590 

NA Gas & Emissions 

111,461 

78.942 

135,427 

135,991 



2.171,349 

2,076,409 

1,999,332 

Heating Oil 

7,046 

6,841 

5,985 

7,035 

EMEA Gas & Emissions 

251,198 

278,887 

372,884 

393,509 

QioOal Coal 

3,892 

3,142 

2,063 

1,638 



2,111 

14,330 

68,046 



874,449 

610,440 

673.361 



75.747 

__ 




21,490 

13,862 

18,379 

Total Physical Inventory JPM Vec and Subs 

6,325.33d 

5,860.999 

4,906,705 


Base Metals held in Bank 

6.232,434 7,324.010 

6,305.101 

8,157,397 

Total Consoldiated Inventory Positions 

12.557.n2 13.185.009 

11.211,806 

14.785.531 

Physical Inventory as % of Tier 1 - JPMVEC & Subs 

4.2% 

3.9% 

3.1% 

4.5% 

Physical inventory as % of Tier 1 - Consolidated 

8.4% 

8.8% 

7.2% 

10.0% 

Tier 1 Capital 

15O.384.0(K) 

150,384,000 

155,811,000 

148,425,000 

4% Reporting Requirement 

6,015,360 

6,015.360 

6,232,440 


5% Limit 

7,519.20) 

7.519.200 

7,790,550 


Under/(over) Reportinq Requirement 


154,361 

1,325,735 

(691,1351 

Under/(over} Limit 


1,658.201 

2,883,845 

793,115 


’Due to reporting changes US Oil includes plastics- 
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JPMorganChase 


Diane M. Genova 
Co-General Counsel 
Investment Bank 

October 26, 2004 


Mr. Ned Pollock • 

Office of CoiDptrollei of the Currency 
277 Paiik Avenue 
New York, NY 10172 

Re: Commodity Derivative Activities of JPMorgan Qiase Bank (the “Bank”) 

Dear Mr. Pollock: 

the puiposB of this letter is to provide you with inforn^oii regarding the Bank's 
cun ent commodity derivative activities and to request the Office of the Coroptroiler of 
the Currency’s (the “OCC”) concuirence with our view that entering into (1) cash-settled 
derivative transactions in natural gas, crude oil, power, coaL emissions and weather, (2) 
phi-sically-settled transactions in the form of transitory title transfers in natural gas, crude 
oil, power, ejuissions and coal, inclading volumetric production payment tran.sactions, 
and (3) physical commodity transactions in natural gas, crude oil, coal and emissions, all 
as described more fully below, is permissible for a national bank. 

I. Current Commodity Activities 

The Bank and its predecessors have engaged in commodity derivative transactions 
since 1987, whwi the OCC approved The Chase Manhattan Bank, N.A.’s request to 
en^ge in perfectly matched commodity derivative transactions. Through the mtervening 
years, the Bank has requested and received approval to engage, as principal, in the 
following commodity activities; 

• Perfectly matched, cash-settled derivative transactions on any conunodity.. 

• Portfolio-hedged, cash-settled derivative transactions in energy (crude 
oils, refined dl products and natural gas), base metals, precious metals and 
certain agricultural and soft commodities. 

• Entering into and performing contracts involving taking title to and 
physical delivery of commodities in order to hedge exposure arising from 
otherwise permissible banking activities (energy, base metals and precious 
metals). 


}.? Margan Chase & Co. * 270 Park AvB^we. Placraf. NewVWk, MV 10017 
TeSephane; 2122703570 • Frsimite; 212270 3625 
gefiova_di3ns^pfrofgan.(0m 
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• Eatering into repurchase agreement involving energy, base metal and 
precious metals, where the Bank purchases the physical commodity on a 
spot basis .from a customer and simultaneously enters into a forward 
contract to sell the coinmodity back to the customer. 


• Entering into perfectly matched phj^ical spot and forward contracts on i. 
energy and base metals. 

• Entering into prepaid forward contracts involving energy, base metals and 
precious metals, where the Bunk agrees to purchase a co mm odity from its 
customer on agreed upon forwaid settlement dates, bat pays a discounted 
purchase price in advance of the settlement dates. On each settlement, 
date, the customer delivers the agreed upon amount of commodity to the 'i •' 
Bank. The Bunk, in turn, delivers the coircnadity to a purchaser to which 
the Bank had arranged to deliver tiie commodity (for cnminodities other 
than precious metals, Cie agrcOTcnt to deliver the commodity to a diird 
party purchaser must be contemporaneous with the Bank’s agreement to 
take delivery under the prepaid fbrw'ard contract) 


the State of Mow York Banking 
_ peparrmsn^ each contained similar rcquirementi: aTr^mhodi n'-relatcd trar^sactions 
miist be customer-driven and not a ve hicle to speculate in commodity pftceinovemeilts; 
"cBmprei Tet^s ^ioli^s and p rocedures must ^ a^gjM^dressing all nsks arising from 
engaging in the approved con^odjtyacuvTfres” and those risks must be managed in 
accordance with controls and procedures outlined in said policies; the Bank's role 
transactions in which the Bsnk taVp-; dElivery nf physi cal commodities must be as a | 
finnnrial infgrmediar/ int erposinp its credit for _d pt of its, n^igfrrmer .and . - .hR-ai akm p and j 
Taking de lmerv. .of a p m-sical commodity should be incidental to such financialj 
intermediation. The Bank has all Uifetse uil emeSlSl 


11. Expanded Commodity Activities 
A. Cash-Sattlfsd Derivatives 


Tlie Bank’s desire to expand its conunodity activities is driven by developments 
in the market that introduce opporranities, and increase demand, for financial 
intermediation. It would be an undeistatcmeni to say that the energy and pow^ markets 
in recent years have witnessed significant upheaval. Deregulation of the power markets 
has introduced variable pricing for electricity where fixed pricing nnee was the norm, 
affecting producers as well as consumers. This has presented risks tc the periicipants in 
tliis market similar to the risks presented by fluctuations in interest rates, natural gas, or 
equity prices. Failure by generaors/'distributors of power and instituiional and corporate 
customers to manage effectively diess variable risks has introduced volatility to their 
earnings and peifonnance. These dynamic changes in the market have created a unique 
opportunity for finacciai firms, such as the Bank, to enter the trading arena, as the 
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collapse, of many of the trading narticiDants has j^ulted in significant demand for 
creditworthy'”fmni capable of providing eaiergy-linked trading produc5~*and*^sk' 
’'management solutions to invKtmeDi-graae ' ciien!s7 The 
^'BSk~liai'"^xistmg relationships with many of these customers and can assist these 
customers with their management of thdr energy and power risks. 

In light of the foregoing, the Bank plans to expand its current financial 
intermediation activities in commoditie s to include eash-settled derivative transactions in 
power, coal, emissions and weather. Each of these commodities is an important 
component of the “power complex”, in that the prices of coal, emissions and weather 
significantly affect the price of power. Failure to adequately manage and control any of ~ ''-‘ i 
these component commodities affects the performance of powa- generators, suppliers of 
the underlying commodity and ultimately, the end-us^ customer. These cash-settled 
derivative transactions include transactions of e\'ery type (swap, option, cap, floor, collar, 
futures, etc.), where the payments betw'een the parties are based on the prices of the 
relevant commodity (whether power, coal, anissiims or weather). 


The Bank’s request with req>ect to these cash-settled derivatives is relatively 
straightforward. The Bank’s is tn cash-settled, portfolio-hedge d 

d erivatives linked to power, coal, emi^ions and we athe r to the same extent as it currently 
engages in its nth^ r ciash^^ttle d-^-prTi4tA lin-b ii»^lgM-cxgtiar&ditv-4^v atrvF acHvities The 
BanK will ensm^that its portfolio hedging activities in the proposed commodities will be 
conducted in accordance with the risk management systems and procedures (including 
trading limits and management reviews) already in place for the Bank’s other commodity 
derivative producLs. In this regard, the Bank will mans^e its actmties in the proposed 
commodities in the same manner it manages its existing commodity, intCTest rate, 
currency, credit and equity derivative products, tbp Rank’ s other cash-s^ ed 

commodit y, derivative transactions, derivative transactions linked to power, "wal, 

"emissions and weather will be customer-driven , than for propftet'afy' Hading 
"purposes^ to enable customers to meet their ITnancial and nsk management objectives. \ A 

The Bank’s customers for these transactions will be “wholesale” market participaatsT*] 
either power generators or distributors, industrial and corporate consumers, (raders and I '' 
marketers of the subject commodities, many of which are already customers of the Bank CM 
in different risk management products; the Bank will not market ^ese products to “retail” | 
customers. 




Following is a short description of the products, markets and customers with 
which the Bank intends to deal. A more complete analysis of each of the power, coal, 
emissions and weather markets is provided in Exhibit 1, attached hereto. 



Power 


The Bank intends to offer cash-settled derivative transaction linked to the 
price of electricity in markets where there is an independently quoted and 
published price assessment, which initially will include PJM, NY ISO, NE ISO, 
Midwest ISO (when operational), California ISO and ERCOT. As indicated 
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above, the Bank’s customers for these products, will include power generators and 
end-user consumers. Given the state of the participants in the power market 
today, the Bank brings a strong balance sheet to the market to provide producers, 
consumers and traders with an additional coimteiparty to enter into the kinds of 
customi7.ed products and extended tenors some of tire w'eaker market participants 
may either be unwilling to offer or the market trawilling to accept. Banks (aud/or 
their affiliates) currently pro%bdiiig cash-settled derivatives in power to the market 
include Bank of America, Citibank, Deutsche Bank, and UBS; investment banks 
currently providing such products include Goldman Sachs, Morgan Stanley, 
Merrill Lynch and Prudential Securities. Other financial firms trading in this 
market include Citadel, Susquehanna and DE Shaw'. 

From the Bank’s perspective, the addition of cash-settled derivatives in 
power i.s a natural expansion of the Bank’s current cash-settled derivative 
activities in natural gas andj^given the importance of natural gas to the power 
generation market (approximately 16.5% of all power generation plants in the 
U.S. burn natural gas to generate electricity), an activity that is complementary to 
the Bank’s emrent activities. In fact, it is the Bank’s intention that the proposed 
activity replicate the successfjl strategy and business models currently employed 
in its other commodity derivative activities. By adding another as.<>et cla.ss to its 
roster of products, the Bank p!an.s to leverage its existing strong lending and 
investment banking relationships in the power industry, focusing on clieut-driveu 
transactions and managing the risks tiiat arise &om diose transactions. 

2. Coal 

-Anotliei important cooiponent of the “power complex” is coal. 
Approximately 51% of the total power generated in the U.S. is produced by coal- 
fired plants (as indicated above, natural gas accounts for 16.5%, with nuclear 
accounting for approximately 20% of the fuel input used to generate power); 8.5% 
of the coal mined in the U.S. is consumed by the power industry. Given this 
relationship to power and natural gas, the expansion of the Bank’.? cash-settled 
commodity derivative activities into coal is a natural extension of the Bank’s 
current energy derivative activities. The markets currently contemplated to which 
the Bank’.? coal derivative transactions will be liiticed include eastern rail coal, 
eastern barge coal and western rail coal. Ctistqni ers •m il include powe r 
genesatag s^ wf^.n eam -ja ihat is known .as the ^spSlTsjiread” : the price of powe r 
minus fiieLcos tsjecessary to generate the power. J Tliese customers manage their 
price risk through active participation in both the power markets and the coal 
market, either by entering into spade spread trades that manage the^ jp^ risk 
itself or enter into transactiens managing either the inpiU (coal and nabural gas, for 
instance) or the output (power), in order for the Bank to provide added value to 
its producer customers, the Back needs the capability to assist these customers in 
managing their business, irrespective of any one particular hedging focus, In 
addition to power customers, the Bank’s coal-linkcd denvative products will alRO 
henefit coal companies seeking to hedge their price risk. .As is the case for power, 
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the inclusion of the Bank in the coal market will benefit those customers seeking 
customized, long-term risk managsnent services from a creditworthy 
counterparty willing and able to manage risk effectively. 

3. Emissions 


■ 


■ kl 


The third component of the “power complex” is emissions. Heightened 
concern about acid rain, ground level ozone, mercury concentrations and global 
wanning has led to the tightening of environmental regulations and the addition of 
new pollutants to the list of emissions regulated by the Environmental Protection 
Agency (“EPA”). As is the case with fuel input and power output, managing 
environmental costs has become a critical business issue for many of the Bank’s 
electric utility customers. The current federal policy targets reductions in 
emissions from electric utilities as the primary vehicle for improving air quality. 
Accordingly, emissions allowances (the amount of sulphur dioxide and nitrogen 
oxides that can be relied into the atmosphere) are decreasing, requiring astute 
management on the part of electric utilities of their emissions allowances, 
including the purchasing of excess allowances from other, more efficient 
generators. This impacts disproportionately on raidwestem utilities because of 
their heavy reliance on coal-fired electricity generation. The Bank, acting in its 
financial intermediation role, can provide derivative products linked to publicly 
available emission allowance price indices, such as the NOX SIP call allowances 
and the EPA Acid Rain Program S02 allowances, to enable its electric utility 
customers to manage, more effectively, the costs of emissions allowances. The 
Bank, once again, can bring its strong credit standing and risk management 
expertise to this market, providing electric utilities an additional market 
participant and enabling the Bank to offer more products to its power industry 
customer base. 

4. Weather 



The final component of the “power complex” is weather. Weather is a key 
determinant in natural gas, coal and power demand, and the cash-settled 
derivatives market, both over-the-counter and exchange-traded, has developed, 
indices and products designed to allow a broad range of end-users, such as 
utilities, agriculture, construction, tourism, manufacturing and transportation 
companies, to manage weather related risks and costs. Many of the Bank’s 
current energy and corporate customers have inquired about the Bank’s 
availability as a counterparty in weather derivative transactions. 


r~ The Bank intends to offer cash-settled derivative products in the following 
1 weather indices: Average Daily Temperature; Cooling Degree Days (“CDD”); 
I Heating Degree Days (“HDD”); Maximum temperature for a given day (“Tmax”); 
/ and Minimum temperature for a given day (“Tmin"). The market in these 
I weather indices has grown into a S4.2 billion notional market value since the 
^_Jntroduction of the first weather derivative in 1997. As with the other “power 


-5 
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coopiex” commodities, ihe addiiion of cash-settled derivatives :s a natiral 
extensioa of the Bank's ciurait energy derivative activities and is a 
complementary adjunct to powa-, coal and emissions derivatives. T!:is inclusion 
of the Bank in weather derivatives fius market provides another strong, 
creditworthy counterparty &r our ctistomeis. 

^ B. Physical Activities^ 

1. Transitory Title Transfer 


In addition to cash-settled iransactioiis in power, coal and emissions, the Bank 
proposes to enter into physically-settled derivative rniiisaction,s in These commodities fas 
well as natui'al gas and crude oU) where settlemoit is effected by accq jt ing and / fj 

instantan eously relinquishing title to tl« su bi^conimodi tv (“transitorT ti t l^^sfeig ^. -■ 

tAstheDCC is aw'are from suhimssions by oSct nSntmjd-hiaiki requesting approval of 
transitory title transfers, in certain markets, contrail do not spaeifically provide for 
assignment, termination, or offset jnior lo delivCTy. In these situations, transaction 
seUiements occur through title transfers. The coal and emissions markets behave 
similarly to the electricity (and natural gas and cniris oil, to a certain, extent) markets in 
this regal'd. The Ba nk -will be neith er the fir st seller nor the Iasi mo :cha£etc-Qf such 
commodi^^^ glHerV'the Bank will be j utm£jn- lbs ch ^"5li^-Jian^is-iigtwecn t^ 
initial sellej and ultim ate. r.nn-^i'Tner o f the imderIviD e comtaoditv. The Bank dDe.s not' 
intend to receive or deliver the underlying commodity upon physical settlement otlier 
than tiimugh transitor}' title transfers, and such transfers will be in connection with 
customer transactions or tor the Bank’s own risk management of positions generated as a 
result of such customer transactions. Currently, the Bank expecte that less than [20%] of j 
the Bank’s total volume in nafural gas, crude oil, power, coal and emissions transactions j 
will result in Inmsitory title transfers. 


Tran.sitory title transfers are an important component of the Bank's provision of 
financial intermediation services, not only for the Bank, hut also for its customers, many 
of which have lending and other inveslmeiit b unking relationships with the Bank. 
"Without the ability to ofier transitory' ritlc transfer transactions, die Bank’s ability to 
address its customers’ fmanciah risk management and liquid!^' needs is incoiupleie. The 
BacKli-filiSBIitners exp ect the Bank to be able to a gcnmT^dfl .te all of their needs. 
tneJudmg-partifiriarirK^, in the p hYRicaLsettler oent markets ifjhose rna ikets -preaent the 
mobt efTec i ive iiquidiiy and ri s k management solution s. Transitory title transfers also 
enable the Bank lo diversify its business risks and broaden its customer base, lu addition, , 
the ability to hedge its cash settled derivatives portfolio by entering into contracts that 
settle through transitory title transfers will enable the Dank tc take advantage of 
additional markers and liquidity in which to hedge its market risk and exposure. The 
inability to settle narural |zas.^-efuje oil.-^ecteic itv. coal and emiss ions by mangi tnyy' title 
ac% competitive disodvantaec vii ' 


transfer places die Bank ac% competitive disadvantage vis-a^4s-Q.^er natlOTiar5iH^s.and 
investment hanks. ■ — 


A'ji 

(I 


6 
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Transitory title transfer transactions in natural gas, crude oil^^^ectricityv coaj^d 
include forwards, swaps and options. Hie Bank intends to conducTal! its 


''fransitoTy title transfer trans actions in the same i^ner its cash-settled 

derivati ve activit jesgr-Tfansacti^^ will be managed on a portfolio basis, with the BankN 
edgi'ng^e resulting ’net exposure with cash-settled derivative transactions, transitory^ 
title transfCT transactions and physical transactions^ — — 

In anticipation of the obtaining OCC approval of the Bank’s proposal, the Bank 
will be filing an application with the Federal Energy Regulatory Commission for 
authority to act as a power marketer. This authority, combined with the approval by the 
OCC, will enable the Bank to engage in transitory title transfers in electricity in interstate 
commerce at market rates. The Bank will also file an application with each relevant 
independent system operator for authority to trade power in that network. 

The Bank also proposes to engage in vnlnn^^rir pmiiiiAtion payment (“VPP”^ 
transactions in commodities. In a VPP transaction, in consideration of the 
providing upfiont financi ng to an explo ratio n ^d produ ctibiPcom pany. the Bankj s 
"g^aif^th^nght to rece ive as, wh en, and if prothicrion occurs, a dp-<t ij:mHt-fff! Qhare nf 
customer’s productiorioi the ^ommoditv from a .spe crfic— te>cation~o^^^-a-stateQ~te nn /j 

~ "fiTSitafi v " 3-? ' vga^ ' -sV- ^lth tTupiTthe IjanlTcnntracts to receive delivery of the underlying 
commodity, the Bank arranges for a tiiird party to purchase the commodity from the Bank 
prior to delivery, resulting in an instantaneous transfer of title from the exploration and 
production company to the Bank to the Bank’s purchaser. The Bank will only have title 
to the commodity long enough to transfer title to its purchasers; the Bank will not hold 
title for any longer than it takes to transfer to the third party and will not enter into a 
“deliver}’ period” without having arranged to transfer title to the production being 
delivered during that deliver}' period. Accordingly, the delivery aspect of the VPP 
transaction is no different than any other transitory title transfer transaction. 




Physical Commodity Transactions 


To augment its cunent abilities to manage the risk arising out of commodity 
derivative transactions, the Bank proposes to extend its existing ^proval to enter into 
physical commodity transactions to include physical transactions in coal and emissions. 
The Bank’s current physical commodity transactions arc: 

(1) used only to supplement the Bank’s risk management activity; 

(2) a small proportion of the Bank’s overall hedging activity (less than 20%); 

(3) used to reduce risks associated with otherwise permissible banking — 
activities; and 

(4) entered into in connection with customer-transactions and not as a vehicle 
to speculate in commodity prices. 

The Bank commits to conduct physical transactions in coal and emissions in compliance 
with these conditions. 
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C. Risk Management 

fis indicated above, the Bank is ouErently actively involved in the energy 
derivative market. The Bank will hedge the market risk associated with the proposed 
cash-settled derivatives and traroatory title transfer transactions on a portfolio basis, 
utilizing cash-settled derivatives, exchange-traded futures and options and other cash- 
settled over-the-counter transactions, and physical commodity transactions, 'fransitory 
title transfer transactions and physical corrunodity transactions will be especially effective 
hedges lor coal rmd emissims given that the physical markets in these commodities are 
peep er than the cash-settled market. The Bank proposes to run risk positions in power, 
coal, emissions and weather s imil ar .to those taken in natural gas and other energy 
commodities. These will be primarily curve and volatility risks, plus residual flat price 
exposures arising out of customer transactionB. All portfolio-based activities in the 
proposed commodities will be conducted in accoidance with the risk management 
systems and procedures (including trading limits and management reviews) currently in 
place for the Bank’s other commodity, interest rate and currency de^rivative products. 
Each transaction vriil be added to the Bank’s portfolio and hedged on a commodity 
spec.ific basis. Unrelated prnducr.B typically are tnanagol anr! hedged separately; 
however, if the Bank detennines that a strong correlation exists between prices of 
different commcdilies (for example, the correlation betweai natural gas and electricity 
prices or coal and electricity) and that related contracts in a commodity group provide a 
strong hedge for a specific commodity, the Bank will use such interrelated contracts in its 
overall portfolio management. As. transactions are added to the portfolio resulting in 
changes to the aggregated unmatched position, the Bank will adjust its hedge to reduce 
(or eliminate where poasihiB) its exposure, .-kny residual price risk will be mamtained 
within the limits and sub-limits approved according to the Bank’.s then current policies 
and procedures. The Bank represents that it will conduct the acdviiies proposed herein 
consistent with the same policies, procediues and controls it applies to its existing energy 
commodity derivatives business. 

Witlr respect to transitory title transfers, die Bank commits that prior to engaging 
in such transactions, it will adopt and implement all necessary policies, procedure,? and 
controls (including those set forth in tlie OCC Handbook; Risk Management of Fi?vincial 
Derivatives (January 1997) (the “OCC Derivatives Handbook”) and OCC Banking 
Circular No. 277. ("BC-277”)) tc assure dial the transactions are customer-dnven and 
meet all regulatory standards and that the Bank has in place all appropriate inecliauisms 
to identify, moniior, limit and control the risks inherent in these transactions. In addition, 
the Bank commits to conducting a full evaluation of (i) pricing, hedging, processing, 
record keeping, documentation, accounting, operations and nsk management, (ii) 
knowledge and staff development, and (iii) training of personnel by the Compliance 
Department and development of a supervisory framework to ensure compliance with 
these policies and procedures, inchiriing tracing practices. LavStly, al! commodity 
derivative crensactions, including the proposed power derivative transactions, are subject 
to the Bank’s .A.ppropriateness Policy, and, when raquired, structured Iransaccions are 
subject to farther review by the Bank’s Policy Review Committee. 
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With respect to physical cormaodity transactiocs in coal and emissions, the Bank 
will insure that it roanages in a safe and scouid manner the particular risks that arise in 
owning physical commodities, for coal, me Bank will use appropriate storage facilities 
and means of traiispoilatiou that ara owned and operated by unafTiliated entities selected 
on the basis of experiaica, reputation, safety record, adequate insurance and 
creditworthiness. The Bank also will use indcpcndtait inspectors to inspect and 
determine the quantity, quality aud other specifications of the coal. For emissions, the 
Bank will establish a gaieral account with the EPAihrou^ which physical tran.sactions 
will settle. In all cases, the Bank will £ 5 >ply the policies, procedures and controls that 
govern its existing physical commodity activities, which include the conditions to these 
activities set out by the OCC in BC-277 and the OCC Derivatives Ilandbook. 

Regarding market risk management, opearatiorial monitoring and control, the Bank 
currently utilizes the Endur Open-link risk management system for its oil and gas 
products. The Bank intends to utilize an aihanced version of the Endur system for 
electricity transactions. The combined fiinctionalify accommodates the coal, emissions 
and weather products with minimal effort. The Bank’s risk management controls 
includs, among otlier things, assessments of Value at Risk, tlie standard Bank-wide 
methodnlngy; nnn-slaiistical limits (Delta, Vega, Basis); tenor limiLs: stres,s testing (both 
corporate and asset specific stress scenarios employed); risk self-assessment, a monthly 
review and reporting of non-standard or exotic risks commuxacated to and ^e^'iewed by 
senior management within the business and market risk management. A more complete 
description of the Bank’s risk management plan and operational in&astructure is provided 
in Exhibit 1- 

ni. Analysis 

A. Electricity Derivative-Transactions 

Toe Bank proposes to engage in customer-driven electricity derivative tran.sactions, botfi 
cash-settlec and physically-settled through instantaneous title transfer. The OCC 
previously has concluded that a national bank may engage in cuslomcr-drivcn, cash- 
settled electricity derivative ttansacuons. ' The OCC also previously lias concluded tJiat a 
natio.nal bank may settle and hedge those electricity derivatives transactions by transitory 
title traasfei's." Each conclusion is preani.sed on the national bank having established, to 
the satisfacticn of its Examiner in Charge, an appropriate risk measurement and 
management process for its activities. To that extent, the Bank will conduct its electricity 
derivatives activities consistent with the policies, procedures and controls tlut it applies 
to its existing customer-driven commodity derivatives business. Further, the Bank 


' OCC fntcipretive Lctisr No. 921 (June 27, 2002) l■cp.•■lmeci in [2002 -2003 Transfer 3 iuder] Feu Banjdng 
L. Rep. (CCH) 81-463. Theiem “ejeetricity deriN-atives transactions” includes tSe same transactions listed 
as such m OCC Inrerprenve Lener 937. 

* OCC bteiprecive Lenst No. 962 (April 21, 2003) rcpnnted in repn'fijedjn [2003-2004 Traasfti Binder] 
Fed Banking L Rep. (CCH) 81 -^487. 
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commits to the sane principles sel forth in OCC loteiprstive Letter No. 962. In 
particular, the Bank commits that: 

(1) it will not run a proprietaiy book in electicity and electricity derivatives; 

(2) any trading in electricity derivatives will be done exclusively to hedge 
residual open positions related to customer transactions (or incurred in 
anticipation of customer transacticttis); and 

(3) its electricity derivatives bufimess will be conducted in a safe and sound 
manner and consistent with prudential risk management practices as prescribed in 
the OCC Derivatives Handbook and BC-277. 

B. Coal Derivative Transactions 

The Bank proposes to engage in customer-driven coal derivative transactions. These 
ti'ansactions consist of cash-settled transactions and physical transactions, including 
transactions that settle physically by instantaneous title transfers. The Bank will conduct 
these transactions in a manner consistent with the Bank’s existing conunoclity derivatives 
business. 

The Bank believes that its proposed coal derivative business is functionally equivalent to 
other bank-permissible commodity derivatives transactions. The OCC has concluded that 
“national banks may make payments to, or receive payments from, customers under 
commodity derivatives contracts in tlie event of a gain or loss in a metal or energ}' 
product or index thereon.”^ Altiiough tibie OCC has not considered coal dcrivabvs 
transaciians before, they are a natural extension of the Bank’s exisling derivative 
business in energy products. The OCC previously has permitted national hank.s to 
expand their cash-scUlcd commodity derivatives business when such expansion “will not 
effect any substantive change in llie type or nurture of the activity concluded but only in 
their underlying basis (i.e. the particular commodity in question).”* The Bank’s proposal 
to enter bio cash-settled coal derivative transactions, subject to -ttic same risk 
management policies and procedures that apply to its existing commodity derivatives 
business, is just such an extension of the Bank’s energy products business, 

Tne OCC has allowed national banks to engage in physical commodity transactions 
fiublject to the conditions .set forth in BC-277 and the OCC Derivatives Handbook. The 
Bank commits to conducting its physical transactions in coal in compliance with those 
conditions and the principles and processes governing the Bank’s current physical, energy 
transactions. In addition, the OCC also previously concluded &a; national banks may 
engage in bstantaneous title transfers m furtherance of managing the risks in transactions 
with customers involving commodities.^ The Bank commits to enter into coal derivatives 


^ OCC iT-retprecrv's Letter No S37. 

■' OCC Interpretivs Letter No. 937 {ecyrhasis in original). 

* OCC IncrprefiveLcnerPCI, OCC imerpreuve Letter No. 684 (August 4, 1995) reprinted kL{!994-199S 
Transfer B-jiderj Fed. Banking L. Rep. (CCH) 83, 632. 
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transactions that are setCied by instantaneous litic transfer only in a manner oonsistsnt 
with Interpretive Letters 962 and 684. 

C. Emissioris Derivative Trai^actions 

TheBank proposes to engage io customer-driven smissions derivative transactions.^ 
These transactions comprise cash-settied transactions, transactions settling physical by 
transitory title transfer and physical transactions entered into as hedges. The Bank will 
conduct these trans^iions in a manner consistent widi its existing conimodity derivatives 
business, with transactions settling by transitory title transfer entered into only in 
compliance with the same conditions that apply to such transactions in cnerg>' products, 
as described above. With respect to physical transactions, some of the risks cited by the 
OCC as arising from physical possession of commodities are not present in physical 
emissions transactions. There are no transpoitation, environmental or insurance risks 
associated with possession of emission allowances, and the EPA’s administration of tlie 
trading system and ownsrslrip accounts addresses storage issues. Notwithstanding these 
differences, the Bank will enter into phynsical emissions trarisactions in compliance with 
the conditions that applyto its other physical commodity transactions. 

The Banlc believes that its proposed emission derivative business is functionally 
equivalent to other hank-penniEsible commodity derivatives transaction.?. Emission 
allowances are rights that also fall within the purview of the Commodity Exchange Act. ^ 
Emission allowances ai c traded actively in the United Stales and in Europe, where 
standardized documentation forprivaiely ne^tiated, physically-settled transactions 
recently has been published, ® TheBank will apply to the emissions derivatives business 
the same risk management processes and procedures that it applies to its existing 
commodity denvatives businesses. Consequently, the Bank believes that expansion of 
the Bank's commodity derivatives business to include emissions derivative mansactions is 
a peraiissible extension of its adstiEg commodity derivatives business. 

D. Weather Derivative Transactions 

The Dank proposes to engage in cu!?tomer-driven, cash-settled weather derivative 
transactions. As with eiuissions derivative nansactions, the Bank believes that its 
proposed weather derivative business « ninctionally equivaleut to other bank-permissible 


* “Emission Derivatives Transactions'’ encompasses all transactionswhefe aportier. of the return 
(uicludiuis iiitRest, principal arpaymenislTsams) is iinked to the price of allowances to emit sulfiai dioxide 
or oltTO^eB oxides, isclu^g derivatives sarisactioos such as futures, forwards, options, swaps, caps and 
floors. "I'he EPA administsm the auction of these allowances and tracks icir owncahip. See 
www.eoa.BOv/aimiarlrytrading for deeds. 

’’ The Code of Federal Regulations defines an allowance as “an authorizadon by the Administrator under 
the Acid Rain Projran to ettiit up x one ten of [the rclevaa pollutant] duritig or after a specified calendar 
yea;,’' 40 CFR 72.2 (2003), 

* Se: International Swaps and Derivatives .Association, Inc. “ISDA Publishes CTC Emissions Contract” 
(Press release dated July 7, 2004] (available at w\vw .isda.ofg) 
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conmiodity derivatives transactions. Weather-related indices are a ‘'commodity” under 
the Commodity Exchange Act, as they are interest in which coitfracts for future delivery 
are presently dealt.® Exchange traded weather derivatives transactions are offered on the 
Chicago Mercantile Exchange^'*, and as previously mentioned, there is a significant 
volume of privately negotiated contracts. " The Bank will conduct the weather 
derivatives business consistent with the polides, procedures and controls that apply to its 
existing customer-driven commodity derivatives business. TheBankbelieves that 
expansion of the Bank’s commodity derivatives business to include cash-settled weather 
derivative transactions is a permissible extaisioo of its existing commodity derivatives 
business. 

E Oil and Gas Transitory Title Transfers 

The Bank proposes to engage in customer-driven, physically-settled derivative 
transactions invoK'ing crude oil and natural gas wbo-e settlement is accompHshed by 
transitory title transfers. These transactions would he in addition to die physical 
transactions in crude oil and natural gas that the Bank already engages in as part of its 
risk manngement activity. As with the other commodities with respect to which the Bank 
proposes to enter into such transactions, the Bank commits to enter into crude oi ' and 
natural gas derivative transactions that are settled by instantaneous litis transfer only in a 
manner consistent with Interpretive Letters S>62 and 684. On that basis, the Bank believes 
that transitory title transfers arc a permissible extension of its existing crude oil and 
natural gas derivatives business. 


F. VPP Transactions 

The customer- driveji VPP transacfions the Bank proposes to engage in combine activities 
the Bank already engages in and that the CX!1C has approved for national hanks, prqiaid 
forward contracts, with a settlement mechanism, transitory' title transfer, that the Bank 
believes is a permissible extension of its ciincntcoinmodity derivatives business. As 
such, the B auk believes that VPP transactions, executed on the terms described i.Ti this 
letter, are permissible for a national bank. 


’ 7U.S.C. Ja(4)' 

Deails of ^be contraca ouy be fo-iad at www.nne- coni 

‘ ’ See Weather Risk Maragemen*. .Association "Annual Survey - V'olune of Weather Risk Management 
CoEitrscts Reaches All-Time High” (Press release ceEd June ’ C. 2004) (avaUabk, together with general 
irforraation regarding weather derivatives, ai www.wtiiia.org: 

’■ Irtstprerive Lener 962. 
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IV, CoDc!usi(jD 

For Ihe foregoing reasons, tlie Bank believes that its propoMd natural gas, crude oil, 
power, coal, emissions and. weather derivative trans«:lions are peimissibie for a national 
bank and that its risk management policies and procedures are acceptable. 


V. CoDfideDtialit\' 

As Exhibit 1 includes certain information which is confidential and propnetarj' in nature, 
the Bank respectfully requests that it be accorded confidential treatment pursuant to 5 
U.5.C. § 552(b)(^} and be deidgnated as confidential cotnmacial information pursuant to 
12 C-F.R. § 4.16(b)(ii). The Bank also requests that it bo notified promptly of the request 
of any person for disclosure of Exhibit I or the material contained therein so that it may 
take appropriate steps to seek to prevent such disclosure by supplementing the reasons 
which, in the Back's opimon, qualify the material for confidential treatmecl.. 

If you have any questions about this letter, please contact the undersigned. Thank you 
for your time and attention. 


Sincerely, 
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As indicated in the letter to which this Exhibit Is attached, provided below is a brief 
background description, fundamentals and trading characteristics of, outlook and 
JPMorgan’s strategy for, the power, coal, emissions and weather markets. 


la. US Power 

The U.S. electric utility industry has annual revenues in excess of $300 billion and has more than 
850,000 MW of generating capacity. Of that, about ohe-half is coal powered and the fastest 
growing fuel type used for generation is gas, which currently accounts for about 17% of US 
capacity and growing as it is generally used for the marginal generation required during peak 
times. Areas such as California are more hydro-powered at the margin while nuclear plants are 
used more in Europe than in the US (as the US essentially stopped new construction on nuclear 
plants following the Three Mile Island incident in 1979 although plants that were ordered earlier 
did come on line into the late 1980’s). 

The power business is undergoing profound changes the scope and depth of which is unlike 
anything experienced by the sector in past 50 years. In the early 1996s, a series of federal and 
state regulations initiated a gradual unbundling of the vertically integrated power industry 
affecting the entire value chain of generation, trading, transmission, distribution and retail. In 
the process, deregulation introduced a varied business landscape in each state; demand growth, 
supply costs, price volatility, capital Intensity, profitability, risk and asset values can diverge 
from one region to another. After a decade of deregulation, the North American power industry 
is, at best, midway in the transition from regulation to a competitive market place, in fact, the 
process has now stalled resulting in a hybrid regulatory environment for the foreseeable future. 

Although the U,S. is a pioneer in the federal deregulation of telecommunication, banking, and 
the airline industries, it has not been an early mover in opening up electricity markets to 
competition. Several countries Including Argentina, Australia, Chile, and the U.K. have initiated 
restructuring towards more open power markets with reasonable success. The U.S. only slowly 
and haphazardly joined the efforts, which quickly spiraled out of control in California in 2000, 
where a combination of outrageous trading practices, tight power supply/demand economics 
and ineffective regulation created the perfect storm, leading many to question whether 
deregulation was meant to be applied to this sector in the first place. After years of trying to 
adopt a standard market design that would provide uniformity and consistency across the 
wholesale power market, the Federal Energy Regulatory Commission (“FERC") decided in mid 
2003 to allow the states to chart their own course. As of mid 2003 less than half the states had 
enacted comprehensive regulation to set competition in motion (see below). The hybrid model 
we are currently experiencing today shows a relatively unregulated generation segment, while 
wire segments of the electricity sector- namely transmission and distribution-will continue to be 
regulated. 
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Figure !. Status of State Utility Deregulation - Spring 2003 
Source: 

The cost and environmental consequences of producing electricity essentially depend on the mix 
of technologies and input fuels used to generate it. Over 50% of the power in the US is 
generated from coal. Coal is regarded as the least environmentally friendly power generation 
technology due to its high emissions of sulfur dioxide, nitrogen oxides, mercury and carbon 
dioxide. Costs to operate these plants are generally low. About 20% of the nation's electricity 
comes from nuclear plants, which uses nuclear fission to produce steam for the plant turbines. 
While these are the most expensive to build, they can also have high maintenance costs but 
generally low operating costs. Gas turbines and combined cycle gas turbines (CCGT) are 
compact, reliable and versatile units that use natural gas or distillate fuel oil and account for 
about 15% the nation’s electricity generation. While more expensive to operate, these are 
touted by environmentalists as the future in reduction of carbon and sulfur dioxide emissions. 
Renewable power provides the balance of generation In the country. These include 
hydroelectric, wind, solar, and geothermal sources of power. These are viewed as 
environmentaUfriendly and Inexhaustible. 

While demand for electricity depends on time of day, season, weather, and economic activity, 
there are several factors to determine which technology/fuel to use to meet normal (base load), 
intermediate and peak demand. Variable costs mainly refer to the expense for the fuel used to 
generate power. Under the optimal least cost dispatching, generators with the lowest variable 
costs are used first, and as demand Increases the next highest variable costs are dispatched. In 
general, many nuclear, coal, and hydroelectric power plants are best suited to provide base 
load generation due to their low variable costs. Gas turbines and CCGT are best suited for 
intermediate and peak demand, as their ramp up time is relatively short. Additional 
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considerations such as transmission constraints and environmental impact also play a role in the 
dispatch process. 

Transmission refers to the transportation of large blocks of power from a central generating 
station to main substations close to major load centers. The transmission grid consists of high 
voltage overhead or underground wires where this current Is stepped down to lower voltages at 
the load center. Currently over 70 % of transmission lines are owned by investor owned utilities. 
No independent power producers or power marketers own transmission lines. Over the years 
these transmission lines have evolved into three major power grids, wNch include smaller power 
pools. The three networks are the Eastern, Western, and Texas interconnects. Each of three has 
little or no connections to the others. 

Because the flow of electric power across a transmission network cannot be economically 
directed across a particular line, management of the grid for transmission operators can be 
quite challenging. Power inserted into a transmission grid will take all paths to reach its 
destination, a process called loop flow which, under grid capacity constraints, can lead to 
overheating and congestion. Because of loop flow, the advent of congestion means that holding 
usage to capacity constraints can lead to peculiar arwj sometimes counterintuitive relationships 
between demand for power and dispatch of generating capacity. Nodal pricing or Locational 
Marginal Pricing (LMP) mitigates these problems as congestion prices are set at each node where 
power is generated or offloaded to large industrial users or local distribution networks. Nodal 
pricing is quite complex as there are thousands of locations where power is generated or 
offloaded each of which needs a nodal price when some lines are congested. Changes in 
demand, generator shutdowns, and other grid failures affect which lines, if any, are congested, 
and what the nodal prices should be. Notvhthstanding, many industry participants believe there 
is the data and technology to set nodal prices reliably. The FERC has approved the use of nodal 
prices in the Pennsylvania-New Jersey-Maryland region (PJM), where it has been implemented 
since 1998. 


Despite the assortment of electridty models and distinctive approaches to electricity market 
design, the independent System Operators (ISO) in PJM, New England, New York and Texas are 
the most advanced market areas for power trading. In the Midwest, the Midwest System 
Operator should begin operation in early 2005. At this time the markets in the Southern US are 
resisting the pressure to restructure and appear determined to retain the traditional vertically 
integrated utility. 


1b. Post Enron / California Landscape 

Merchant energy companies provided a significant portion of liquidity and depth in the power 
space prior to 2001. !n the post-Enron world, the exit of these distressed market leaders in the 
merchant sector has created a vacuum of risk intermediation and a plethora of restructuring 
opportunities across gas and power markets. Market conditions have further exacerbated their 
plight, as there is a power generation capacity glut coupled with higher input fuel prices (oil and 
gas) dooming them to low profits and very low return on capital. This is considerably troubling 
given the high cost of capital these firms require to fund their businesses due to their individual 
financial conditions. While most of the merchant energy firms have been selling assets, they 
still carry too much debt to be strong competitors in the volatile energy markets. As a group, 
leverage has actually increased while book capitalization has declined as they have taken write* 
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offs. Energy merchants will likely have to grow their way out of debt problems through an 
improving economy, or potentially look to reorganization strategies to improve their financial 
condition. Despite the recent sanguine economic data, an improved economy will not 
necessarily lead to an up tick in power consumption as the correlation between power usage and 
economic growth has diminished with the trend of offshore manufsctuiing. 

The ratings agencies generally concur that improvement for ttie power sector both short and 
medium term looks uncertain due to significant leverage, surplus capacity and uncertain cash 
flows. The strategy for both borrower and lender appears to be to lide out the difficult period 
and wait for energy markets to improve. If this does not occur by the time recently refinanced 
loans come up for renewals, the ratings agencies forecast more bankruptcies. 

Excess capacity still remains because 

• The industry built more than it could use in the late 1990's, early 2000's. 

• The expected retirement of older coal and nuclear plants did not occur as expected. Not 
only were older coal and nuclear plants not retired, the reverse happened. New owners 
acquired older plants and upgraded them dramatically, increasing efficiency and availability, 
and many older plants have displaced their cutting edge gas-fired combined cycle 
competitors. The surplus in capacity is expected to last to the end of the decade. 

• Too many energy merchants thought they needed assets to address their trading 
requirements and tied up huge amounts of capital in this effort. 

• The economy appears to need much less electricity than foreseen partly due to a shrinking 
manufacturing sector. Additionally, the idea that Internet usage/capacity and e-commerce 
would exponentially Increase power demand did not play out. 

• Investors underestimated congestion and transmission issues and built plants too far from 
final destination - There were 160 gigawatts (160,OOOMW) of new generation capacity 
created since 1998 and much of it is unprofitable, at a per megawatt cost of $300. This Is a 
$50 billion investment pool much of which is concentrated in Texas, Illinois and Georgia. 
Those companies that placed plants close to fuel rather than the market nov^ face a long 
cycle for asset values to recover. 


Recent reports by ABN AMRO indicate there are approximately 60,000 MW {roughly equivalent to 
120 power plants) of generating capacity currently for sale in the US. About 60 % are classified as 
distressed, while the remaining are qualifying facility power (QF) or facilities that benefit from 
long-term power purchase agreements (PPA). While hedge funds, private equity, and some 
investment banks have bought co-generation facilities and QFs over the past year, they have 
been mainly interested in long term contracts associated with these generating units. No 
strategic investors or financial institutions are looking at buying merchant plants that do not 
have long-term supply deals, in other words, they are unwilling to take on power price market 
risk, but are simply monetizing or optimizing these assets. There is also the belief that in the 
long run power prices will rebound, giving them profits on any excess generating capacity. 

In the past year and a half, several companies have defaulted on loans and turned over 15 
merchant units in 7 states to the lead banks of large lending syndicates. Citibank, Societe 
Generate, BNP Paribas, and ABN Amro have (unwillingly) assumed about 14,000 MW of distressed 
generating assets. It is widely anticipated that they will own those assets, perhaps for years, as 
they recover their investments. From an accounting perspective, banks that repossess these 
assets have the ability to hold on to them for a long time as they wait for buyers. They have 
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been reluctant to write-off assets, and the sfze of syndicates and the complexity of ownership of 
the plants have further slowed the process. There has been an attempt by these banks to 
negotiate long-term power sales contract but that will prove difficult with power generation 
being largely uneconomical due to high input fuel prices (gsc and oil). 

Still, the prognosis is not all gloomy. Companies like Williams and AES have successfully 
refinanced or retired debt; NRG emerged from bankruptcy, Aquila and El Paso sold generation 
and distribution assets and pipelines. More importantly, the credit and liquidity void is now 
being filled by financial institutions, hedge funds, pension funds and private equity and their 
impact is welcome (GS recent purchases of iPP Cogentrix, and El Paso’s controlling interest in 
East Coast Power LLC). Healthy players in the industry (e.g. Entergy-Koch, which was recently 
purchased by Merrill, Sempra) are also looking to invest in the beleaguered sector, after 
demonstrating sound cash-flow and risk management while the rest of the industry has 
imploded. 

Investment banks such as Goldman Sachs ("Goldman”) and Morgan Stanley have recognized the 
above as unique opportunities, {largest glut in power supply and a large set of distressed 
players) and have invested by acquiring hard assets in power. Goldman now owns over 4,500 MW 
of generation capadty and their strategy has been to have a balance between physical and pure 
finandal activity (their belief that owning a reasonable amount of physical assets will give them 
credibility and stability in the marketplace). Also, they think It will help their education on 
market dynamics, which they can leverage in their trading activities. Simply put, via asset 
purchases, Goldman is selectively paying for pieces of paper (e.g., power purchase agreements, 
toiling agreements) that are really above market power contracts. Their belief is that this paper 
has significant embedded optionality in it, which others do not see but Goldman can leverage 
via its: 

• Excellence in risk management 

• Ability to access low costs of capital to fund purchases (merchant energy firms cannot 
compete here) 

Regardless, all new entrants must also learn to navigate the industry’s shifting regulatory 
landscape. 


1c. Outlook 
Input Fuel 

In the long run, natural gas and coal are anticipated to supply the majority of generation 
growth. The increase in gas demand for power generation will influence seasonal demand 
patterns for gas use, affecting gas storage and withdrawal patterns and transferring gas price 
volatility to wholesale power prices. Coal spawns continued environmental concerns. The nearer 
term prognosis for gas driven growth is a bit muted with exceptionally high and volatile spot and 
forward domestic gas prices, leading to marginal to negative spark spreads and low prices. 

Generation 

The capacity overbuild and the gas price run-up is reconfiguring wholesale power price 
expectations, generation asset values, and merchant generation viability. Oversupply is 
anticipated to last at least five years, and financial restructuring of beleaguered energy 
merchant firms is anticipated to continue for the next several years. Opportunities are shifting 
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from power plant development to acquisition. The propagation of the clumsy mix of regulation 
and market forces will create new distortions, pitfalb, and opportunities. 

Trading 

industry participants will be transformed as the credit crunch persists. Inflax of financial firms, 
hedge funds and speculators will displace the struggling merchant energy players. Liquidity will 
recover and the credit depth of market will eventually improve. Trading will be the tool for 
asset optimization and risk management rather than a standalone speculation based business. A 
revamping of the rules and institutional framework will stabilize trading business in the future. 

Transmission 

Regional Transmission Operators (RTOs) will abound, but implementation will take a number of 
years, and different regions will adopt different timelines. Transmission will remain regulated 
with some niche opportunities. Higher permitted returns for greater independence in 
transmission by RTOs will foster transmission asset separation and consolidation, but the states’ 
reluctance to relinquish control will slow the pace. Advanced technologies capable of 
ameliorating the existing grid have been held back due to uncertainties surrounding 
restructuring and anxiety over consequences of Implementation. How the issue of transmission 
costs is resolved will have a great influence on nature, scope, and complexity of the market. 

1d. Power Markets and Liquidity Characteristics 

Wholesale 

The wholesale power market is principally divided into ten North American Electric Reliability 
Council (NERC) regions - NPCC, MAAC, ECAR, and WECC are the most widely traded locations. 
Regional OTC markets, with benchmark prices where pricing relationships are governed by 
transmission constraints, continue to be a large part of the market. Financial/cash settled 
transactions are becoming an increasingly important piece of the total liquidity picture In these 
markets. 


Futures 

NYMEX futures contracts are currently only a small part of the total liquidity picture In traded 
power. We estimate that only 2 ?q' 3% of ail power traded Is done in NYMEX futures. However the 
relative success of NYMEX’s redesigned PJM contract (released in March 2003) and the growth of 
financially settled power, suggest that the NYMEX share of total power liquidity will grow. 

At this time NYMEX offers an exchanged traded contract on PJM, and Clearport traded contracts 
in NYISO, Mid-Columbia, Palo Verde and the North Path-15 and South Path-15 hubs. On 
November 1, 2004 NYMEX will list a contract for power traded in the New England ISO. 


Physical / Financial OTC contracts - intercontinental Exchange (“ICE”) 

iCE trading covers both financial and physically traded power at all the major US hubs. These 
contracts trade in day-ahead, weekly, monthly, and seasonal time baskets. Approximately $l2bn 
of financially settled and $85bn of physically settled power has traded on ICE since calendar 
2002. Of this 597bn notional, 527bn has traded in the 2004 year to date (Jan-Oct) period. 
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Physical / Financial OTC Contracts - voice 

The Kortheast (PJM, KY ISO, ME ISO) has the greatest liquidity both in physical and financial 
contracts of any other region. Of these, PJM is the most attractive market in terms of 
transparency, market structure, trading volumes, balance of supply and demand, and products. 
Peak volumes were reached in 2000 and current volumes in PJM are 50-S0i6 of what they were at 
the peak, with Western Interconnect being at 30-3558 of peak. 

Principal players in the Kortheast are regulated (purely managing their demand/supply) and 
unregulated (marketing/trading) arms of utilities, hedge funds, and financial firms with the top- 
12 players accounting for over 80% of volume. The advent of financial institutions, hedge funds, 
and cleared products (transfer of counterparty risk to the exchange or clearing firm) is making 
these markets more financial in scope, although the sour credit landscape for utilities and 
merchants has limited the volume and tenor one can trade. Participants in the Kortheast 
include Dominion, Goldman, Exelon, Morgan Stanley, Select, DE Shaw, Citadel, BoA, Cinergy, 
PSEG, BP, and AEP. 

Products featured in PJM, NE and KY include: 

• forward energy markets 

• day ahead and real time markets 

• firm transmission rights to effectively manage congestion (FTR) 

• auction revenue rights 

• reserve markets - ICAP (installed), UCAP (Unforced), ACAP (Available) and OPCAP 
(Operating) 

• Numerous zones (key to value is understanding and pricing zonal congestion) 

The Western market (WECC) is also fairly active, encompassing the states west of the 
continental divide. Since 2000, the WECC transmission system has been rather disorganized and 
fractured and the majority of trades have been physical in nature. The OTC trades transacted 
on trading platforms and with brokers are fairly “vanilla" in nature. Major utilities (tenors out 
to 2 years due to credit constraints) include PaciCorp and Arizona Public Service and financial 
players (tenors out to 10 years) include Goldman, Morgan Stanley, DE Shaw. 

Products featured in WECC include: 

• Physical forwards/swaps, and options 

• Financial forwards/swaps, and options 

• Some cross commodity options (e.g. gas-power spread options) 


The daily notional traded in the Northeast (PJM, NE, NY) and WECC are S250mm and S150mm 
respectively. 


1e. Power Strategy 

Initially, JPMorgan would seek to transact business in NYMEX electricity futures, financially 
settled power in markets for which there is an independently quoted price assessment and 
financial and physical power in markets for which there is an Independent System Operator 
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("ISO”). These physical markets are expected to include PJM, New York Independent System 
Operator (NYISO), New England Power Pool (NEPOOL), Midwest ISO, California ISO and ERCOT 
{Texas ISO). Financially settled markets will include markets in all regions of the US. 


An additional benefit of PJM’s ISO market structure is the market for Ffnandal Transmission 
Rights (FTR’s). The FTR is a hedging device by which parties can lock in the effects of 
congestion so that a seller in one zone can conduct business with a buyer in another zone 
without taking on the risk than unantidpated changes In supply, demand, or transmission 
capadty will change the expected spread of the transaction. Through FTR trading, speculators 
can avoid taking outright power price risk, and trade instead in the relationships between power 
market prices 

This strategy allows JPMorgan to complete the natural triangle of oil, gas and power offerings. 
JPMorgan would also seek to leverage the exceptional opportunities our broad Investment bank 
can bring (hedging and credit intermediation opportunities) and also leverage opportunities, 
particularly asset management opportunities, that JPMorgan Partners may create (e.g., offer 
generation, dispatch and optimization services on a fixed fee or profit sharing basis). 


1f. Power Client Set 

As with our other commodity offerings, credit is a significant hurdle to overcome as many of the 
clients where the opportunity is greatest are credit challenged. However, we believe that we 
are at the middle of the cycle whereby many of these companies are working through improving 
their balance sheets and cash flow models and thus we expect that this situation will improve 
within 12-24 months which fits reasonably well with our current timeframe for implementation. 

Targeted Client set includes: 

• Utilities (load serving entities) 

• Municipalities 

• Producers 

• Refiners 

• Commerdal and industrial users (energy intensive end users) - e.g. heavy industry and 
technology sector (layering in hedging commodity risk as part of an banking transaction) 

• Merchant energy companies (although credit environment has not ameliorated for most), 

• Independent Power Producers (IPPs) 

• Financial and Investor/Hedge Funds 

• Distressed merchant companies (restructuring opportunities, novations, credit enhancing 
structures) 


2. US Coat 


There are several standardized coal specifications that are actively traded OTC. in the Western 
US, the largest producing region is the Powder River Basin, and contracts for PRB 8400 and PRB 
8800 Btu are traded actively. The market is largely physical and trades in train lots of 14,500 
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short tons. Both barge and rail coals are actively traded in the Eastern US. The market is largely 
physical and trades in train lots of 10,000_short tons. An OTC NYMEX look-alike produn is based 
on the NYMEX futures contract. There also brokers such as Evolution Markets which act as an 
introductory broker in facilitating NYMEX futures transactions via the NYMEX Clear Port 
platform. 

As much of the coal originating from the Kanawha River mimic NYMEX specifications, prices are 
often quoted at a discount (or basis) to NYMEX or NYMEX look-alike. Central Appalachia (CAPP) 
trades in trainloads of 10,000 tons for either IS sulfur or compliance sulfur originating typically 
from either the Big Sandy or Kanawha freight districts on the CSX railroad or the Kenova and 
Thacker freight districts on the NorfolkSouthem Railroad. 

The OTC coal market has developed to serve traders, producers, energy merchants, and 
consumers of coal with new instruments to hedge against price exposure and minimize the risks 
of volatility. OTC coal markets allow participants to separate financial derisions from physical 
markets. The coal industry can benefit from the use of calls, puts, price collars, and swaps to 
manage volume as well as price flexibility, thereby maintaining acceptable rates of return on 
their investment. 

In a shift from their response just months ago to Wgh spot coal prices and tight inventories, 
utilities are starting to enter into long-term contracts with coal companies, according to coal 
executives and brokers. 

With tight markets set to continue if not worsen, utilities are realizing that the sharp rise in coal 
prices in the past year and recent capacity shortages represent more than just cyclical factors 
according to executives at some of the nation’s largest coal producers. Utilities are beginning to 
recognize higher prices and are locking into longer-term price protection despite these high 
prices. The willingness to lock in prices that are nearly double year ago levels for eastern coal 
signals that utilities are expecting prices to stay near current levels or rise higher and that they 
are concerned about contracting for supplies as coal mines and railroads, especially in the 
eastern U.S., struggle to meet demand. 

Coal customers are realizing that coal companies are undercapitalized when it comes to meeting 
some of the unexpected demand grovrth and dealing with some of the geological problems 
encountered recently., in order to secure access to coal in what may remain a tight market for 
some time, utilities are in talks with coal companies about helping to finance the construction 
of new seams or mines. However, to undertake such large projects, the utilities would have to 
make a large financial commitment, including signing up for at least 10-15 year contracts and 
committing to purchase a fairly high percentage of the coal from a new project. 

Such deals are being considered in light of the tightest coal market in well over a decade, but 
the difference between this and the conventional two to four year term deals that have recently 
been signed is that utilities would not enter a fixed-price deal for such a long period, it is 
believed these proposed deals would have "re-openers" every two to three years based on spot 
or futures prices prevailing at the time. The downward sloping futures curve allowed utilities to 
sign term deals that were probably at somewhat lower prices than the most liquid 2004 futures 
contracts. 

One of the key factors leading to short-term market tightness is the difficulty in delivering coal 
to customers by rail. Unprecedented freight volumes and delivery problems by CSX and Union 
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Pacific (UP) have contributed to some of the lowest utility stockpiles of thermal coal seen in 
years, though this has been compounded by a number of other factors. 


3. US Emissions 

The 1990 Clean Air Act (CAA) is the most recent version of a federal law first enacted in 1970 
(often referred to as the 1990 amendments to the Clean Air Act). The CAA sets deadlines for 
achieving reductions in air pollution, describes the role of the Environmental Protection Agency 
(EPA) and individual states in implementing air quality goals, and provides for market based 
programs, giving rise to the traded emission markets. 

Changes to the Clean Air Act would have the potential to alter fundamentally the traded 
emission markets. The successful track record of these market based programs combined with 
the required congressional action to change this law, lead us to believe that any fundamental 
change to these programs is a small probability event. 

Some embedded regulatory risks remain. New Source Review regulations contained in the CAA 
describe the pollution control equipment required when a new generating unit is constructed or 
when an existing unit receives “significant” modification. A review {and some say a 
reinterpretation) of these rules under the Clinton administration resulted in the EPA filing a rash 
of lawsuits against many of the largest producers of electricity. 

if the EPA prevails in these lawsuits it is likely that utilities would be required to embark on an 
accelerated path of pollution control equipment construction. The likely result would be a 
decreased reliance on the traded emission markets as a tool for complying with air quality 
mandates. 

Current CAA Programs 

• Acid Rain Program (502) 

• Federal NOx Budget Trading Program 

• New Source Review (NSR) 

Current Regional Programs 

• Houston/Galveston NOx 

• RECLAIM 

• Renewable Energy Credits 

• Chicago Climate Exchange 

Future Programs 

• Clear Skies Legislation - "3P” 

• Clean Air Interstate Rule (Sect. 1 10 CAA) 

• Mercury M.A.C.T. (Final rule Dec, 2004) 

• Regional Haze Rule (Sect. 169 CAA, BART) 

• 8-Hour Ozone Standard 

• Clean Power Act (5. B. 556) - "4P" 

• Renewable Portfolio Standards 
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Histories! Price Of One Ton Spot Settled So2 



Source: 

Fig 2 above - The impact of more stringent environmental compliance Is reflected in the traded 
price of emission allowances 


Planned Capita! Expenditures Of One Large Coal 
Burning Utility 







2006 2005 2005 2007 2008- 

2010 


Source: 


Fig 3 above - The only alternative to expensive allowances is to embark on massive capital 
expenditure programs. 
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Fig 4 below - Mid-Western utilities are coal-intensive. 



3a. S02 (Sulfur dioxide) 

The 502 Emission Allowance is a defined and homogenous tradable instrument. The Acid Rain 
Program falls under Title IV of the 1990 Clean Air Act Amendments and was established to 
achieve significant reductions in the emissions of sulfur dioxide (S02) and nitrogen oxide (NOx), 
the primary causes of acid rain. The regulations state that emissions of S02 in the U.5. must be 
reduced by 10 million tons below the 1980 emission levels. Essentially, every major fossil fuel- 
burning electric production facility in the United States is affected under Title IV. 

The Acid Rain program is based on a "cap and trade” design. In the S02 Allowance Program, 
affected utility units are allocated allowances, based on their historic fuel consumption (1985- 
1987) and a specific emissions rate (the lower of actual emission rate during the baseline years 
orl .2 lbs. S02 per million BTU fuel input). Currently, we are in Phase II of the program 
(beginning in 2000) when the Act sets a permanent cap for a total of 8,95 million allowances to 
the affected utilities. Each allowance permits a unit to emit one ton of 502 during or after a 
specified year. The EPA, in a central database called the Allowance Tracking System (ATS), 
records 502 allowances. Allowances are issued in the ATS on a vintage-year basis from 2000 to 
2030. On an annual basis,, for each ton emitted, one ton is then retired in the ATS. This 
reconciliation process takes place by “freezing” the regulated unit's ATS account for the given 
vintage year or previous vintage year allowances on March 1st of the following year. After the 
EPA has reviewed all documentation to justify the actual emissions levels for the previous year, 
the corresponding number of allowances is deducted from the unit accounts and the accounts 
are unfrozen (usually within 60 days). 
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Affected sources with a shortfall of allowances may buy them from sources that have reduced 
emissions below their allocated level. Unused allowances of a given vintage year may also be 
“banked forward” to the next or future years. Participation In the S02 allowance market is not 
limited to affected sources; any individual or entity may open a general account with the EPA 
and acquire allowances. The S02 program is the most liquid of the environmental markets and 
trades actively on a daily basis 

3b NOx (Nitrogen Oxide) 

NOx emission allowances were originally created under regulations implemented JP a coalition 
of northeastern state air regulators called the Ozone Transport Commission (Ozl^. The OzTC's 
1994 Memorandum of Understanding (MOU) controlled interstate transfer of ozone pollution in 
11 northeastern states and the District of Columbia by establishing a budget or “cap” of 
summertime (May 1 - September 30) NOx emissions for all major sources, including utility and 
IPP electridty generators larger than 15 MW and large industrial boilers with a heat input of 250 
MMBtus/hr or greater. 

While regional and seasonal in scope, the regulations and marketplace were quite similar to the 
federal 502 emission allowance cap and trade program. A defined and homogenous tradable 
instrument, the NOx emission allowance was created for emissions compliance starting in 1999. 
While the program was implemented on a state-by-state basis, the regulations governing the 
trading of NOx emission allowances were fairly consistent from one state to another, and there 
have been no interstate restrictions placed on the transfer and use of credits throughout the 
region (I.e., New York State NOx allowances may be used for compliance in Massachusetts, or 
any other state in the region). While 1 1 states signed the MOU, there were 9 States that were 
actually participating in the trading program, including CT, DE, MA, MD, NH, NJ, NY, PA, and Rj. 

The NOx SiP Call budget-trading program superceded the OzTC program in 2003. This new 
program was created in response to the EPA’s call for State Implementation Plans (SiPs) to 
reduce the transport of ozone pollution over broader geographic regions of the country. Under 
the SiP Call program the NOx trading region has expanded considerably from eight remaining 
OzTC states (NH dropped out of trading in 2003 since it was excluded from the EPA regulations) 
to 19 states, the number of sources increased from 300 under the previous regime to 1500 under 
SIP Call rules, in addition, the number of allowances expanded from 135,000 to approximately 
500,000 per year. 

The NOx SIP Call program is implemented in two phases. On May 1, 2003, facilities regulated 
under the previous regulatory regime (OzTC affected sources) were required to reduce emissions 
by 35-40% as the standard was ratcheted down to 0.15 lbs. NOx/AMABtu from approximately 0.23 
lbs. NOx//AMBtu. Under this program, all wholesale electric generators with a nameplate rating 
of 25MW or larger (EGUs), large industrial facilities such as steel, chemical, pulp and paper, and 
refining that have boilers with heat Inputs of 250 AAMBtu per hour and larger (non-EGUs), and in 
some states, cement kilns are affected. The emissions reduction obligations are differentiated 
by industry sector, with EGUs making roughly 80-85% reductions from prevailing levels in the 
late 1990s, while non-EGUs are obligated to reduce NOx emissions by roughly 65% from the same 
baseline period and cement kilns are required to make 35% reductions. 

(n 2004 the SIP NOx program entered a second phase. On May 31, 2004 (and May 1 each year 
thereafter), sources in an additional 11 states are required to control NOx to the same levels as 
sources in the original eight state region. The states that are currently affected under the final 
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program are; AL, CT, DE, IL, IN, KY, WA. MD, Ml, NC, NJ, NY, OH, PA, 5C, TN, VA, WV. and DC. 
Parts of Georgia and Missouri are expected to participate in future years as well. 

Affected sources are allocated allowances by their respective state governments. One allowance 
permits an affected source to emit one ton of NOx during the control period for a given vintage 
year. Allowances and transactions are recorded in the EPA NOx Allowance Tracking System 
(NATS). On an annual basis, for each ton emitted during the ozone season, one ton is retired in 
the NATS. This recondliation process (also known as “true-up”) takes place by “freezing” the 
regulated unit’s NATS account for the given vintage year or previous vintage year allowances on 
the last business day of November of the vintage year. After the states have reviewed all 
documentation to justify the actual emissions levels for the specific ozone season, the 
corresponding number of allowances are deducted from the unit accounts and the accounts are 
unfrozen (usually within 90 days). 

Prior to true up, affected sources with a shortfall of allowances may buy them from sources that 
have reduced emissions below their allocated level. Unused allowances of a given vintage year 
may also be “banked forward” to the next or future years. However, the states have imposed a 
restriction on banking in the form of “progressive flow control” (PFC). PFC requires that there 
be discounted compliance value to banked NOx allowances if the region-wide surplus of banked 
allowances exceeds 10% of that year's total allocation. The discount factor is not linear and is 
cumulative. 

Participation in the NOx allowance market is not limited to affected sources; any individual or 
entity may open a general account through the EPA and acquire allowances. The NOx program is 
a fairly liquid environmental market and routinely trades on a daily basis. Many different 
transaction structures are available for trading including immediately settled, forward settled, 
swaps, and option transactions, 

3c Some Competitor metrics 

Cantor Fitzgerald 

• Most active non-utility player in the traded emission markets. 

• Act as broker, risk taking principal and risk-less principal. 

• Transacted over 11,000,000 tons S02 between April 1993 and Nov 2003 ($1.9bn notional) 

• Transacted nearly 17,000 tons NOx between Feb 2002 and Nov 2003 ($51 mm) 

Barclays Bank 

• Manage residual position from a structured Enron transaction. 

• 2,000,000 tons S02 transacted between Dec 2001 and Sep 2003 ($350mm) 

Morgan Stanley 

• Most active pure speculative financial player. 

1,500,000 tons S02 transactions recorded between Feb 2002 and Nov 2003 {$263mm) 

• 30,000 tons Nox transactions recorded between Feb 2002 and Nov 2003 ($90mm) 

Citibank 

• Records indicate they have acted as risk-taking principal 

• Have taken title to allowances and held them beyond a “legal instant”. 

• 788,000 tons 502 transacted between May 1995 and August 2003 ($1 38mm) 
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Harvard Asset Management 

• Involved in speculative interest rate arbitrage transactions. 

• 160,000 tons S02 transacted between Jan 2001 and August 2001 (S28mm) 

ABN Amro 

• Frequently bids in annual ERA 502 auction as agent for a utility player. 

• No transactions recorded on ERA transaction website 


■4. Weather 

The weather derivatives market was developed in response to the deregulation of the power 
industry. The emergence of the wholesale power market forced the role of the utility to change 
from a monopoly to a market participant. Now forced to manage their exposures, these 
companies needed a financial vehicle to help manage their weather risk. The initial structures 
were designed and transacted by large energy trading companies. Re-Insurers and financial 
institutions soon entered the market. The market has now expanded to include end user 
industries that are affected by the weather, such as beverage sales and agriculture. 

Unofficially, the OTC market began in 1996 when Koch Energy and Enron completed a HDD swap 
for the winter of 1997 in Milwaukee, Wl. According to a Price Waterhouse Survey, the market 
has since grown into a 54,2 billion notional market value with approximately 4,000 exchange 
contracts trading two years ago. 

Some key players in the market include: 

• Energy Marketers/Utilities: In the regulated energy market, utilities were allowed to pass 
through losses associated with the weather to ratepayers. This is no longer the case. Utilities 
and power marketers now turn to the over-the-counter weather derivative markets to hedge 
exposure to the elements. As the first major participants, some utilities and energy marketers 
have become market makers with proprietary trading operations. 

• Insurance/Reinsurance: Insurance and reinsurance companies are the natural supply of 
risk capacity for the market. Historically, their role has been to provide catastrophic insurance 
for major weather events such as hurricanes and floods. Recently, they have begun writing non- 
catastrophic weather insurance policies. Although most of these companies do not deal directly 
in the derivatives market, writing weather insurance is an important part of supply-demand 
balance of the market 

• Transformers: Transformers have emerged to provide an important bridge between 
weather insurance and the weather derivatives market. Weather insurance and derivatives are 
parallel markets. They are both used for risk management. Counterparts wishing to convert an 
insurance policy into a derivative or vice versa turn to transformers for this service. 

. Financial Institutions: The emergence of the financial institutions in weather derivatives 
markets brings major benefits. One is the opportunity to cross-market weather products to their 
existing customer base. Another benefit is the depth and breadth of their trading experience. 
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We believe the weather derivative authorities are a natural extension of our customer-driven 
push into power, coal and emissions, and given they are financially settled in nature, the 
integration of this product-set into our what we can offer our diverse client set is only logical. 

Examples of weather contracts: 

Average Daily Temperature 

The average of the Tmax and Tmin for a given day as defined 12:00 am to 12:00 pm 
Average Temperature Contract 

The mean of the average daily temperature for a given term 
(Ex. Average temperature for Summer 2004) 

Base-line 

The baseline is the value from which an index is calculated i.e. 65 degrees Fis the baseline for 
HDD Et CDD contracts 

CDD 

The average temperature for a given day less the baseline of 65*F 

a. Average temp 75“F 

b. [yST-eS^F] = 10 CDD 

HDD 

The baseline of 65 oF less the average temperature for a given day 

a. Average temp 55T 

b. [65"F-55“F] = 10 HDD 

Tmax 

The maximum temperature for a given day as defined by 12:00 am to 12:00 pm 
Tmin 

The minimum temperature for a given day as defined by 12:00 am to 12:00 pm 


17 


OCC-PSI-00000295 



2755 


Index Distribution 2000 


Index Distribution 2&0I 
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Fig 5 above - Market Activity in weather derivatives 
Source: 


5. Risk Limits 


It is anticipated that we will initially require an incremental increase in VAR of S5-10mm for the 
overall Energy business to accommodate financially settled power, coal, emissions, and 
weather. The total standalone VAR for the new businesses is not envisaged to be greater than 
$10*12 million. Although the depth and liquidity of cash settled power swaps and options are 
ever increasing with the flux of financial players, we will manage the business under tenor limits 
for swaps and options. 

6. Operational Infrastructure 

Trade capture, risk, PNL, confirmation, settlement and accounting would be performed in 
ENDUR. Ops groups reside in both New York and London. Ops can currently support 300+ 
energy, base metal and soft indices. TTie ENDUR V6.0, which the business is migrating to in early 
04, contains the financially settled power module for all of the authorities we are requesting, it 
also contains the physical-scheduling module called PMOTiON, which the business will activate 
once the FERC power-marketing license has been approved. The coal and emissions does not use 
a separate module within Endur but uses existing ones. 


ENDUR 

’ Front, middle and back-office system, which supports Global Commodities Energy, Base metals 
and Soft Commodities groups. 
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Some of the key features are: 

' Supports Global Trading Environment. 

‘ Ability to price deals with industry-standard analytics 

* Automated interface that allows Endur to accept prices and voiatilities from trader publishing 
sheets and Volmeister system in London. 

‘ integrated generation of confirmations via Lotus Notes server 

* Automated interface to Corporate Settlements system 

* Daily creation of postings to Corporate General Ledger 

* Daily feeds to Corp Risk Management systems (e.g. VARS) 

SIERRA 

* Global solution platform for Exchange Traded Futures & Options and JPMorgan's proprietary 
trading or house business. 

* Sierra has 2 modules ■ Exchange Traded Back Office: Used for P&L, margin maintenance, 
broker feeds and regulatory reporting. 2) General Ledger: Maintains internal GL within 
Sierra that has been leveraged to feed JPMorgan's global GL systems ■ Accounting, Tax 
implications, Funding, Legal 

Sierra will support the exchange-traded power contracts that trade on NYMEX, CCX 


VERVE 

* Global Markets client value reporting system. Currently reports client value information for 
the majority of Credit and Rates Markets products. 

* Verve uses Business Objects to produce reports that are viewed by senior business and sales 
management through Salesweb. 

* Main users of Verve are front office sales support and marketing support groups globally. 


VARS 

“ Value at Risk system 

* Application collects positions from every business unit, calculates hypothetical market values, 
according to 265 historical and 3 corporate stress test market shock scenarios, and calculates, 
with 99 % confidence level, maximum value portfolio may lose tomorrow. Underlying data history 
of the power markets {hub and nodal data) will be extracted from Platts Spot and fwd curve 
assessments. Coal and emissions data will most likely also be sourced from Platts. 

WDC' 

* Internal system used to move funds between JPM DDA accounts at the permission of the 
counterpart or other JPM internal areas. 

* System used by settlements area 

FTPC 

* Fund Transfer Processing 

* Internal JPM system used to execute outgoing v>ires through Global Commodity Derivatives DDA 
account. 

GFP 

’ Global Funds Processing 
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* Internal JPM system used to view intra-day money movements through the Global Commodity 
Derivatives 

DDA account. 

No prior day information is available online due to nature o? DDA account. 

‘System used by settlements area 



7. Counter-party Credit 

The proposed new activity will leverage off existing feeds wherever applicable. Additional feeds 
to Global Net, DAC and Sampras will be scoped out and tested prior to go live. Given the cash 
settled nature of the business, we Intend to use existing ISDA documentation wherever 
applicable. 
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From: Lenczowski, Mark 

To: Kirk, Mike 

CC: Keliy, Paul Mark; Nakkab, Armand X; Russin, David 

Sent: 2/28/2013 10:26:46 PM 

Subject: MRA Review 


Mike, 

Below are the material breaches pertaining to 1) positions that are not eligible to be portfolio-hedged in the Bank 
and 2) positions that are eligible to be portfolio-hedged, in each case for December 2012 and January 2013. We 
have defined "material breaches" as those that A) were greater than $lmm over the relevant limit or, for 
volumetric limits, greater than 10% over the relevant limit, or B) were outstanding for more than three business 
days. 

l)The breaches in the case of category 1 were the result of not booking back-to-back trades correctly or in a timely 
manner. The December breaches related to steel were not escalated to the OCC based upon our previous 
determination of "materiality", which we are no longer using, and the coai breach was not escalated as it was a 
one-day breach. Going forward, we will report all material breaches in these books as soon as they occur. 

Plastics 

o Period of breach - December3rd through January 15^^ 

o Amount of breach -the amounts ranged from a low of 8 LBS on December 3'^'^ to a high of 549,186 
LBS on January 10^*^ (approximate market value of $549,186 based upon $1/LB) 

o How breach was identified -a review of the Bank Limits report noted the limits were erroneously 
changed from zero to a non-zero limit. The Bank Limit reporting has been moved to IViaRRS in order 
to improve controls over limit changes. 

o How breach was resolved - BTB trades were booked/amended between Bank and VEC in the risk 
management system, and the limits were reset to zero. 

Palmoi! 

o Period of breach -January 8^^ 

o Amount of breach - $lmm delta notional 

o How breach was identified -a review of the Bank Limits report by noted the limits were erroneously 
changed from zero to a non-zero limit. The Bank Limit reporting has been moved to MaRRS in order 
to improve controls over limit changes. 

0 How breach was resolved - BTB trades were booked/amended between Bank and VEC in the risk 
management system, and the limits were reset to zero. 

Steel 

o Period of breach - December 17^*^ through December 19th and January 31st 

o Amount of breach - the breaches ranged from a delta notional of $1,024,909 to $1,677,293. 
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o How breach was identified - a review of the Bank Limits report noted the positions were not zero. 

o How breach was resolved — BTB trades were booked/amended between Bank and VEC in the risk 
management system. 


Coa! 

o Period of breach -January 21 

o Amount of breach - 225,000 MT (approximate MV of $21,375,000 based upon$95/MT) 

o How breach was identified - a review of the Bank Limits report noted the positions were not zero. 

o How breach was resolved - BTB trades were booked/amended between Bank and VEC in the risk 
management system. 

2), The material breaches of portfolio-hedged transactions all occurred in the oil book. These breaches were not 
escalated to the OCC as we had believed that these breaches, occurring in a book eligible to be portfolio-managed 
in the Bank and pertaining to limits designed as risk management guidelines, did not require escalation. Going 
forward, we will report all material breaches in these books as soon as they occur. 

o Period of breach - December 13^*^, December 18^*' through December 21*'’ and January 23'"'^. 

o Amount of breach -the volumetric limit for oil Is 3,375,000 barrels and noted below are the position 
and overage for each of the breaches. Forthe aforementioned dates there were no breaches of the 
dollar delta limitsforany of the individual products or the total. 

1. December 13*^ - Position 4,725,355; overage 1,350,355 (MV ia)$90/barrei $121,531,950) 

2. December 18*'’ - Position 4,167,769; overage 797,769 (MV ©SSO/barrel $71,349,210) 

3. December 19"' - Position 4,432,002; overage 1,057,002 (MV @S90/barrel $95,130,180) 

4. December 21^' - Position 4,075,698; overage 700,698 (MV @$90/barrel $63,062,820) 

5. January 23*" - Position 3,770,000; overage 395,000 (MV @$90/barrel $35,550,000) 

o How breach was identified - a review of the Bank Limits report noted the positions were not zero. 

0 How breach was resolved - risk was transferred to VEC from Bank via OTC trades. 

As this e-mail includes certain information which is confidential and proprietary in nature, the Bank respectfully 
requests that it be accorded confidential treatment pursuant to 5 U.S.C. § 552(bK4) and be designated as 
confidential commercial information pursuant to 12 C.F.R. §4.16(b){ii). The Bank also requests that it be notified 
promptly of the request of any person for disclosure of this message so that It may take appropriate steps to seek 
to prevent such disclosure by supplementing the reasons that, in the Bank’s opinion, qualify this message for 
confidential treatment. 

Please let me know if you have any questions. 

Thanks, 

Mark 
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United States Senate 

COMMITTEE ON 

HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
WASHINGTON, DC 20510,6?5D 


March 11,2013 

VIAU.S. MAIL & EMAIL fdavisiz@sec.gov) 

The Honorable Elisse B. Walter 
Chairman 

United States Securities and Exchange Commission 
100 F Street, NE 
Washington, D.C, 20549 

RE: JPM XF Physical Copper Trust, Form S-1 

Registration Statement (Amendment No. 6: filed Jan 17. 20131 

Dear Chairman Walter: 

The purpose of this letter is to express concern about the inadequacy of the disclosures in 
the above referenced Form S-1 Registration Statement (S-1) filing for the JPM XF Physical 
Copper Trust (JFMXF). The JPMXF registration statement was initially made October 22, 2010, 
and amended 6 times subsequently. The most recent S-1, filed on January 17, 2013, is 
incomplete on its face and should not be declared effective until it adequately describes the 
nature and scope of the activities of JF Morgan Chase & Co and its affiliate entities’ 
(JPMorgan’s) in the physical copper market, including its inventory positions and its role in 
mining, financing, refining, storing, transporting, and trading physical copper; its long and short 
copper positions in the futures, swaps, and options markets; and its policies, procedures, and 
practices for pricing services from related parties, identifying and resolving conflict of interest 
issues, and preventing and detecting any price manipulation, squeezes, corners, and price 
distortions by JPMorgan affiliates in the copper market. 

Absent detailed information on these activities, the S-1 ’s disclosures concerning J.P. 
Morgan’s market power and its potential or actual conflicts of interest are insufficient to meet the 
requirements of the law. This letter respectfully requests that the Commission, pursuant to its 
authority under Section 8(b) of the Securities Act of 1933,' require more complete disclosure of 


‘ Section S(b) states: 

(b) t f it appears to the Commission that a registration statement is on its face incomplete or inaccurate in 
any materia! respect, the Commission may, after notice by personal service or the sending of conftmied 
telegraphic notice not later than ten days after the filing of the registration statement, and opportunity for 
hearing (at a time fixed by the Commission) within ten days after such notice by personal service or the 
sending of such telegraphic notice, issue an order prior to the effective date of registration refusing to 
permit such statement to become effective until it has been amended in accordance with such order. When 
such statement has been amended in accordance with such order the Commission shall so declare and the 
registration shall become effective at the time provided in subsection (a) or upon the date of such 
declaration, whichever date is the later. 
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these material activities prior to declaring an effective registration statement for JPMXF Physical 
Copper Trust. 

A. Background 

Exchange Traded Funds. Exchange Traded Funds (ETFs) enable investors to buy and 
sell shares in a fund on a stock exchange in the same way that investors can use the stock 
exchange to buy and sell shares in a corporation. ETFs linked to commodities appeared on U.S. 
stock exchanges for the first time in 2004, when an ETF linked to gold was offered for sale. 
Today, retail investors and other market participants can use stock exchanges to buy and sell 
shares in a wide variety of commodity-based ETFs, some of which track broad commodity 
indexes, others of which track sub-indexes, and some of which reference a single commodity. 

By buying and selling these shares, commodity-based ETF traders gain exposure to commodity 
prices without having to transact business on a commodity exchange subject to oversight by the 
Commodity Futures Trading Commission (CFTC). 

JPMXF in General. According to its filings, JPMXF is structured as a trust whose 
assets are limited to a single physical commodity, copper. The ETF's investment objective is to 
track the spot price of copper, less trust expenses and fees, and provide its shareholders with 
exposure to changes in the commodity price. The ETF does not sell or redeem individual shares, 
but instead sells large blocks or "Creation Units," in units of 2,500 shares each, to broker-dealers 
or other financial institutions known as Authorized Participants (AP), In return, as a condition of 
the sale, APs are required to deliver to the ETF a specified amount of the physical commodity to 
support the value of the ETF shares being issued. APs then sell the individual ETF shares to 
investors through the stock exchange. If the commodity price increases, the shares increase in 
value, and the investors gain; if the spot price drops, the shares fall in value, and investors lose. 

If the fund attracts more investors, the ETF would likely sell more Creation Units (or blocks of 
shares) in exchange for additional physical copper deliveries to support those shares; if 
investments in the fund decrease, the ETF would likely reduce its commodity holdings. The 
copper underlying the ETF may be purchased in cash markets or in commodity' futures markets. 

The S-1 filing also discloses that JPMorgan affiliates will play an active role in JPMXF, 
filling key administrative posts as well as acting as the purchaser of the initial Creation Units, as 
an Authorized Participant selling the initial shares to investors, as a market-maker encouraging 
the buying and selling of JPMXF shares, and as a physical dealer for the copper backing the 
Trust.^ 


JPMXF would be one of the few asset-backed ETFs on U.S. stock markets, and would be 
the first to rely on copper for its value. While the SEC already permits U.S. exchange sales of 
commodity-backed ETFs for gold, silver, platinum, and palladium, those precious metals and 
their markets are substantially different than the industrial market for physical copper. Prior to 
the establishment of commodity-backed ETFs for gold, silver, platinum, and palladium, these 
four precious metals were already treated as world currencies and commonly held for investment 
purposes. The supply and demand functions for these precious metals were already a 
combination of those who needed the metal for commercial or personal uses (for example, to 


^ Registration Statement, at p. 92. 
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make electronic components) and those who sought to hold it as passive asset (for example, to 
hedge against inflation). 

Conversely, copper has not historically been held for investment purposes. It is, relative 
to precious metals, very expensive to store and difficult to transport.^ Its supply and demand 
functions have traditionally been set according to commercial and personal uses only, and not as 
a store of value. Thus, for the first time, fabricators, manufacturers, and other industrial 
businesses who use copper will be forced to compete in the marketplace against the Trust and 
others seeking to hold the copper as a passive asset, thus changing the dynamic of copper’s 
supply and demand functions. 

For that reason, acquiring and holding copper for investment purposes will have a 
significantly greater impact on die physical copper market than ETFs holding palladium, 
platinum, silver, or gold had or have on their respective physical markets^ and the broader 
economy^ In addition, because it appears to participate extensively in all aspects of the copper 
market, as detailed below, JPMorgan may be positioned and incentivized to effect or benefit 
from changes in the value of copper and participation in the ETF. Those interests may be at 
times in line with, and at times against, the investors in the ETF. For example JPMorgan’s 
interests in negotiating high warehouse fees or shorting copper futures may contradict investors’ 
interests in low administrative expenses and higher copper prices. Further, JPMorgan’s other 
business interests may directly or indirectly benefit from copper price distortions, squeezes, 
comers, or other price manipulations, which the Trust may knowingly or unknowingly help them 
to achieve. 

Subcommittee Investigations. The Permanent Subcommittee on Investigations, which I 
chair, has conducted several in-depth investigations into commodity markets, examining how 
excessive speculation can overw'heim normal supply and demand factors and increase prices at 
the expense of consumers and American businesses. 

In 2006, for example, the Subcommittee released a report which found that billions of 
dollars in commodity index trading on the crude oil market had pushed up futures prices in 2006, 
caused a corresponding increase in cash prices, and was responsible for an estimated $20 out of 
the then $70 cost for a barrel of oil.* In 2007, the Subcommittee released a report showing how a 
single hedge fund named Amaranth made huge, speculative trades on the natural gas market 
using futures on a regulated futures exchange and swaps on an unregulated electronic energy 
exchange.^ This trading activity pushed up futures prices and increased natural gas prices for 
both families and American businesses. 


^ JPMXF Physical Copper Trust, Form S-1 Registration Statement, Amendment (1/17/2013) (hereinafter 
“Registration Statement”), at p. 40-41. 

'' See “Speculative Influences on Commodity Futures Prices,” (2010), by Christopher Gilbert, 
httD://'inctad.ora/etv'd<>cs/osi;dD2010i eo.pdf . at p.8 

’ See “The Growing Financialisation ofCommodity Markets : Divergences between Index Investors and Money 
Managers,” Journal of Development Studies, Voi. 48 , Issue 6, (2012), JQrg Mayer (UNCTAD), at p.752-753. 
“The Role of Market Speculation in Rising Oil and Gas Prices: A Need to Put the Cop Back on the Beat,” U.S. 
Senate Permanent Subcommittee on Investigations Report, S.Prt. 1 09-65 (6/27/2006). 

’ “Excessive Speculation in the NatiU'ai Gas Market,” U.S. Senate Permanent Subcommittee on Investigations, S. 
Hrg. 1 iO-235, (6/25/2007). 
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In 2009, the Subcommittee released a bipartisan 260-page staff report and held a hearing 
e xaminin g commodity index trading in the wheat market,* One key topic was the impact of 
commodity index-based ETFs on futures contracts and commodity prices. Essentially, the report 
found that the purchase of wheat futures contracts to support the commodity index financied 
instruments, including ETFs, swaps, and exchange traded notes, had created a new demand for 
those futures contracts; had distorted the prices of those futures contracts by overwhelming 
normal supply and demand factors; had interfered with the convergence of wheat futures and 
cash prices; and had hurl American businesses and consumers by causing unreliable wheat prices 
and hedging failures. 

In 20 1 1 , the Subcommittee held a hearing on excessive speculation in commodity 
markets and compliance with the Dodd-Frank Act. We studied the rise of commodity-related 
Exchange Traded Products, commodity index funds, and the mutual fund industry.^ Our 
investigation discovered that these funds had put billions of dollars in speculative money into 
U.S. commodities markets, causing increased price volatility. The investigation indentified the 
risk posed to the American economy from unstable prices for materials essential to industry, 
including copper. 

In 20 1 2, the Subcommittee investigated mutual fund speculation in the commodity 
markets. Through our investigation we learned that IRS private letter rulings had allowed 
mutual funds to use either wholly-owned offshore corporations or financial instruments called 
“commodity linked notes” to make unrestricted commodities investments. The IRS rulings 
unleashed billions of dollars in new speculative commodity investments.’ ’ 

Copper Market Background. The global copper supply comes either from primary 
production through the extraction and processing of copper ore or from secondary production 
through the recycling of copper scrap. The supply of copper is relatively inelastic, in part 
because extraction from old mines is declining and new mine projects have encountered delays. 

Copper is used in vital industries such as the construction, electrical, and electronics 
industries. It is used to produce cable and wire used in power transmission and generation and in 
telecommunication, as well as for pipes used in plumbing and healing. Copper demand comes 
from fabricators and manufacturers who create these products, and copper is used as an end 
product by consumer throughout the world. 

The majority of the copper produced annually is sold though long-term supply contracts. 
While such contracts specify the amount of copper to be delivered, price is typically not fixed 
until the time of delivery, exposing market participants to price uncertainty. Copper prices tend 
to experience wide and unpredictable fluctuations. Producers and consumers participate in 


* "Excessive Speculation in the Wheat Market," U.S. Senate Permanent Subcommittee on Investigations, S. Hrg. 
111-155, (7/21/2009). 

’ “Excessive Speculation and Compliance with the Dodd-Frank Act,” before the U.S. Senate Permanent 
Subcommittee on Investig^ions, S. Hrg. 112-313, (11/3/2011). 

Id., Opening Statement of Senator Carl Levin. 

" “Compliance with Tax Limits on Mutual Fund Commodity Speculation,” Opening Statement of SeiatorCarl 
Levin before the U.S. Senate Permanent Subcommittee on Investigations, S. Hrg. 1 12- , (1/26/2012). 
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copper futures exchanges to hedge against this price instability. Speculators also participate in 
these exchanges, buying price risk in exchange for potential profit 

The London Metal Exchange (“LME”) is the largest and most influential copper futures 
exchange. “As a result of daily trading [of copper futures contracts on the LME], prices are 
‘discovered’ and published by the LME.”'^ The LME’s prices are then used by producers and 
commercial end-users around world as the basis for the contract price for the physical purchase 
or sale of copper.'^ In addition to the base price, copper has an added “locational premium,” the 
amount of which is based upon the supply and demand for copper and the storage and 
transportation expenses applicable to the location from which it is supplied.’^ 

The LME is the main source of information about the physical demand for and supply 
and price of copper, because it has traditionally been a “market of last resort” for producers to 
sell excess stock and consumers to fill short-term needs for copper beyond the amount for which 
they have contracted, ' ^ Copper is sold on the LME through “warrants,” or “bearer document[s] 
evidencing the right of the holder to possession of a specified lot of metal at a specified LME 
warehouse location.”'* Copper sold on the LME must be Grade A and of an “Acceptable 
Delivery Brand,” a brand registered with the LME.” 

B. S-1 Fails to Detail Trust’s Impact on Copper Supply 

There is ample evidence to suggest that if the JPMXF registration statement is declared 
effective and its shares are traded, it will disrupt the global supply of copper, which will affect 
copper prices. 

The S-1 registration statement is incomplete, because it focuses on and provides 
information about the total size of the copper market, but ignores the much smaller amount of 
copper that is registered with exchanges. Since the prices for the broader market are largely 
determined by the prices on the exchanges, any reasonable analysis of the impact of JPMXF on 
market supplies and prices should also provide information related to the exchanges. 

For example, although the Trust’s registration statement states that, in 2008, there was an 
estimated 2.47 million metric tons of copper stocks in the global copper market, the registration 
statement and its related filings do not disclose that most of this copper was already allocated for 
delivery through long-term arrangements, and only 390,000 metric tons was registered with 
exchanges.'* The copper registered with exchanges is part of the small percentage of global 


Registration Statement, at p. 43 . 

'Md. 

'* SEC Notice of Filing of Proposed Rule Change to List and Trade Shares of the JPM XF Physical Copper Trust; 
Release No. 34-66816; File No. SR-NYSEArca-2012-28, April 16,2012, at p. 13 (hereinafter "SEC Notice"); 
available at http://www.5ec.gov/ruies/sro/nysearcai2O 1 2134-668 1 6.pdf. , at p. 25. 

” Registration Statement, at p. 44. 

Id., alp. 44. 

” Id., at p, 45. 

Id.,atp. 20-21. 
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refined copper stocks that are “liquid stocks” available for immediate delivery.'* For example, in 
2011, while total global copper stocks were 3.515 million metric tons, liquid stocks available for 
immediate delivery totaled only 808,000 metric tons.“ The JPMXF registration statement does 
not adequately disclose information about the limited supply of liquid copper stocks actually 
available for immediate delivery. 

Moreover, of those “liquid stocks,” only a small percentage of physical copper is truly 
available for purchase by third parties, including for placement in an ETF inventory. When one 
removes from the calculation of “liquid stocks” extra copper held by consumers and producers, 
stocks that are waiting to pass through customs into importing countries, and stocks on the 
Shanghai Futures Exchange which are unavailable outside of China, it appears that most of the 
remaining copper stocks available for immediate delivery must be purchased through the LME 
or the Commodity Exchange, Inc. (“COMEX”), the second largest metals exchange.^' Because 
the ETF represents an even greater portion of the liquid stocks available for purchase by third 
parties, its impact on copper supplies and prices will be greater than indicated in the S- 1 . The 
JPMXF registration statement does not adequately disclose material information about the 
limited supply of liquid copper stocks actually available, not only for immediate delivery, but 
also for purchase and placement in an ETF. 

Additionally, the S-1 filing has stated that it will accept and hold only Grade A copper of 
an “Acceptable Delivery Brand,” exactly the type of copper available on the LME and 
COMEX.^^ Thus, even though the Trust states that it will accept copper supplies outside of those 
held through LME warrants, the Trust’s restrictions on the type of copper that it will accept 
makes it extremely likely that its copper will be acquired from LME or COMEX warehouses. 
Otherwise, copper supplies offered for delivery' to the Trust would have to undergo expensive 
testing to establish their acceptability. 

In August 2011, the LME reported it possessed approximately 464,000 metric tons of 
copper stocks, while the COMEX had about 81,000 short tons (or about 73,500 metric tons), 
producing a combined total of approximately 537,500 metric tons of copper stocks.''^ As 
discussed above, copper supply is relatively inelastic, so even with advance warning about an 
increase in the demand for copper, supply on the two exchanges is unlikely to significantly 
increase. According to the JPMXF’s registration statement, it will seek to acquire 61,800 metric 
tons of copper to back its initial shares.” That amount represents over 1 1% of the total supply 
through the LME and COMEX exchanges. In addition, on February 25, 2013, the SEC approved 


Report on Refined Copper Inventories on the Global Market, Table 3: "Refined Copper Balance Detail,” 
Bloomsbury Minerals Economics Ltd., (10/12/2011) (hereinafter “BME Report”). Bloomsbury Minerals 
Economics is a specialized consultancy engaged in base metals market and price analysis, focusing in particular on 
copper, 

BME report, Table 3. 

Id. The Commodity Exchange, Inc., or COMEX, is a division of the Mew York Mercantile Exchange. 

Registration Statement, at p. 16. Although it does not use the term “Grade A,” the COMEX uses a similar term, 
“High Grade,” to describe the copper available on the COMEX. See httoV/www.aslm.org/Standardsi'B 1 1 5.htm . 
http://www.fcx. com/meta1s/copper_cathodes,htm. 

“ Registration Statement, at p. 46. 

LME Slock Report, J.P.Morgan, 9:07 AM, (8/10/201 1). 

Registration Statement, at p. 21. 
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an NYSE ARCA rule to list another copper trust, iShares® Copper Trust, sponsored by 
BlackRock Asset Management International, Inc., which would also significantly increase the 
demand for physical copper.^^ BlackRock’s copper ETF has indicated that it would seek to 
acquire 121 ,200 metric tons of copper to support its initial shares.^’ Together, these two ETFs 
would seek to hold approximately 1 83,000 metric tons, or 34% of all liquid stocks of copper.^* 

The Commission - indeed, U.S. investors and the U.S. business community - have never 
before contemplated commodity-backed ETFs which may gain “legal” control of such a 
disproportionate share of an industrial metals market. Such ETFs are not only likely to disrupt 
global supplies and increase prices, but also raise legal issues related to whether and how the 
ETF’s copper inventories and business activities may trigger concerns involving price 
distortions, squeezes, comers, and other manipulations in the copper market. Such activities also 
raise questions about the SEC’s and CFTC’s abilities to police for these potential violations due 
to the lack of transparency in the physical copper markets. 

C. S-1 Fails to Detail How JPMXF Would Affect Price 

Actions taken by JPMXF to remove such a large percentage of the available copper 
stocks from commodity markets to sit untouched in one or more warehouses for an indeterminate 
amount of time undoubtedly tvill affect and increase the price of copper. If the supply of copper 
available for immediate delivery drops by about 34%, it naturally follows that the price of copper 
will rise. As the price of copper in the market rises, demand for shares of the JPMXF will likely 
increase as well, leading it to issue more Creation Units requiring the removal of even more 
copper from the market and further decreasing the liquid supply. If allowed to occur, this market 
activity is likely to create a boom and bust cycle, as speculators enter and leave the market. 

The impact on copper supply and price will be strongest in the United States, because it is 
likely that Authorized Participants will acquire needed copper supplies from LME and COMEX 
warehouses located in the United States due to lower costs. Of the countries where the Trust has 
“initially permitted warehouse locations,”^’ the U.S. warehouses have the lowest locational 
premia and, thus, the lowest initial acquisition costs. 

As of August 2011, about 252,000 metric tons of copper were located in LME 
warehouses in the United States, and about 73,500 metric tons in COMEX warehouses located in 
the United States, for a total of about 325,500 metric tons of U.S. copper stocks available on the 
tw'o exchanges.^” The JPMXF’s purchase of an initial 61,800 metric tons alone would remove 
about 19% of the U.S. supply of copper available for immediate delivery. If BlackRock’s 
121,200 metric tons are included, the two ETFs would remove over 56% of available U.S. 
copper stocks from the market. The S-1 filing is silent, however, about the e.stent to which 
acquiring copper supplies from U.S. warehouses would restrict U.S. and world copper supplies 


SEC Notice of Filing of Proposed Rule Change to List and Trade Shares of IShares Copper Trust; Release No. 
34-67237; File No. SR-NYSEArca-2012-66, (612212012). 

Jack Farchy, JPMorgan copper ETF plan would ‘wreck havoc, ' Financial Times, (5/24t2012). 

See BME report, Table 3; and Jack Farchy, JPMorgan copper ETF plan would 'wreck havoc, ’ Financial Times, 
(5/24/2012). 

^ SEC Notice, at p. 26. 

“ LME Stock Report, J.P.Morgan, 9:07 AM, (8/10/201 1). 
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and affect prices, and what steps the Trust might take, if any, in response to U.S. price volatility, 
supply disruptions, or price distortions. 

The S-1 generally recognizes that “the Trust, as it grows, may have an impact on supply 
and demand for copper that ultimately may affect the price of the shares in a manner unrelated to 
other factors affecting the global markets for copper.”^' Moreover, according to the JPMXF 
registration statement, “[p]urchasing activity in the copper market associated with the purchase 
of Creation Units from the Trust or selling activity following the redemption of Creation Units 
may affect the price of copper . . While these general statements demonstrate that JPMorgan 
Chase is well aware of the impact that its copper ETF may have on copper supplies and prices, 
the S-1 fails to provide any specific infoimation to investors about the next level of impacts. 

For example, the S-1 fails to provide details regarding policies or actions the Tmst or 
JPMorgan might take in response to copper price volatility which, in turn, would affect the value 
of the ETF investments. Because the S-lsays it has “no forma] procedures to resolve potential 
conflicts of interest,” it indicates that either the Tmst has no policy or it may have inadequate 
procedures to protect investors in the event that JPMorgan affiliates trade against the Tmst. 

In addition, the S-1 does not identify, discuss, or present actions that could be taken to 
address the legal issues that might arise if the ETF itself is seen as fostering price distortions, 
squeezes, comers, or other price manipulations in the copper market. Nor does the S-1 detail 
what policies and procedures JPMorgan would follow to ensure that its other trading and 
business interests are not impermissibly conflicted with those invested in JPMXF. For example 
JPMorgan controls a wholly owned subsidiary that warehouses copper and could create a short 
term squeeze by slowing release of copper from the warehouse. That warehouse subsidiary also 
control rates charged for storage and could drive copper prices up by driving up the embedded 
cost of storage. 

As currently configured, the Trust contains no provisions to prevent high investor 
demand from causing an increase in copper prices or, alternatively, a quick drop in demand from 
driving down copper prices. The risk of a bubble in the copper market creates a corresponding 
risk that the bubble will eventually burst. If that happens, investors may dump thousands of 
metric tons of copper back onto the market, swamping the market and depressing the price, 
impacting not only copper-reliant industries around the w'orld, but also possibly producing large 
gains for any parties shorting the copper market. Again, the S-1 fails to adequately disclose or 
discuss the extent of this risk and its impact on the value of JPMXF. 

D. S-1 Fails to Detail JPMorgan’s Expansive Role in Copper Markets 

JPMorgan’s public filings, as well as press reports about its commodities activities as 
described above, raise questions about the firm’s concentration of economic power in the 
commodity markets, generally, and more specifically in the copper markets, the extent of which 
is not adequately disclosed in the S-1. 


Registration Statement, at p. 20. 
” Registration Statement, at p. 28. 
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JPMorgan’s public filings and public reports suggest that it controls and owns afTiliate 
entities in nearly all aspects of the commodities business, providing it vertical integration in 
financing, transportation, storage, and trading for its customers and proprietary positions in the 
physical and financial markets. It is one of the largest derivatives dealers in the world and is a 
major trader in commodities markets.^^ Its affiliates appear to be active participants in virtually 
all aspects of the copper market, some of which also plan to provide services to JPMXF. The S- 
I ’s disclosures regarding the role of JPMorgan’s affiliates with respect to JPMXF, the possible 
and actual conflicts of interest that may arise, and how investors may be affected are incomplete 
on their face. 

' According to JPMXF’s most recent S-1 filing, JP Morgan affiliate entities will play an 
extensive role in supporting the operations of JPMXF, including administering the Trust, 
warehousing its copper inventory, acquiring initial and subsequent copper supplies to support the 
Trust, and marketing and selling the Trust shares. The S-1 filing states: 

“The Trust, the Sponsor, the Administrative Agent, the Warehouse-keeper and 
J.P. Morgan Securities LLC, the initial Authorized Participant, are all affiliates of 
JPMorgan Chase & Co. In addition, the Sponsor will appoint an affiliate of 
JPMorgan Chase & Co. to act as marketing agent for the Trust. It is currently 
expected that a JPMorgan Entity will purchase the Initial Creation Units of the 
Trust and continue to act as an Authorized Participant for the Tmst after the 
issuance and sale of the Initial Creation Units and act as market-maker for the 
shares or act as a physical dealer of copper. JPMorgan Entities may also buy or 
sell shares, on their own behalf, as part of a hedge or on behalf of a client. In 
addition, certain JPMorgan Entities are currently active participants in the copper 
market and other commodities markets, including in the physical markets for 
commodities, the futures markets (on multiple commodity exchanges) and the 
OTC markets, including the trading of commodity swaps, options and other 
derivatives.” 

The S-1 filing also discloses that “A significant portion of trading in the physical copper market 
is currently conducted by such JPMorgan Entities.” (Emphasis added.) 

The S-1 does not go beyond this general disclosure, however, to provide investors with 
key information about the so-called “JPMorgan Entities,” failing even to provide a 
comprehensive list of those entities and the services each may perform for JPMXF. While the S- 
1 filing discloses, for example, that the Trust Sponsor and Warehouse Agent are owned by 
JPMorgan’s wholly-owned subsidiary, J.P. Morgan Ventures Energy Corporation, it does not 
disclose the extent to which J.P. Morgan Ventures Energy Corporation subsidiaries and affiliates 
appear to be active in copper markets.^^ Those subsidiaries and affiliates include J.P. Morgan 


” See, e.g., “OCC’s Quarterly Report on Bank Trading and Derivatives Activity Third Quarter 2012,” Tables 1, 2, 
5, Office of Comptroller of Currency, http;//www.occ.govrtopics/capital-markets/financial- 
markets/trading/derivativcs/dq3 12.pdf. 

Registration Statement, at p. 92. 

Registration Statement, at p. 93. 

JPMorgan Chase & Co., Form 10-K (201 1), Exhibit21. 
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China Commodities Corporation, J.P. Morgan Commodities Canada Corporation, J.P. Morgan 
Commodities Sari, J.P. Morgan Metals & Concentrates LLC, J.P. Morgan Metals Group 
Limited, and J.P, Morgan Metals Limited.^’ None of them are mentioned in the S-1, and the 
roles which they may play in JPMXF are not disclosed. 

The S-1 does provide more specific information about one JPMorgan affiliate. The Henry 
Bath Group, which has been appointed warehouse-keeper for the copper of JPMXF. The S-1 
states: “The Henry Bath Group is a warehousing services provider specializing in the storage 
and shipping of exchange-traded metals and soft commodities around the world. The Henry 
Bath Group operates a global platform of exchange-approved storage warehouses for holding, 
making and taking delivery of physical commodity products.”^® “The Henry Bath Group has 
over 200 years of experience in storage and handling of metals traded on the LME (London 
Metals Exchange).”” 

The S-1 filing also generally states: “Banks provide a variety of services to the copper 
market and its participants, thereby facilitating interactions between other parties. Services 
provided by the banking community include traditional banking products as well as mine 
financing (both secured and unsecured), physical copper purchases and sales, hedging and risk 
management and inventory management for industrial users and consumers.”''*’ 

The S-1 filing does not, however, disclose any policies, procedures, or practices for 
pricing the services to be provided by JPMorgan affiliates and ensuring those services are 
provided in a reasonable way to benefit the Trust and its investors. The filing does not disclose, 
for example, whether JPMXF will allow JPMorgan affiliates to charge it the same price as each 
affiliate charges other JPMorgan affiliates, the lowest price charged by the affiliate to any third 
party client, the highest price charged to any client, or some other price, but is instead silent. The 
only related disclosure is that the film “has not established formal procedures,” but then fails to 
describe its informal or actual procedures, even though pricing of required services will be 
central to the profitability of the ETF, Recent history has shown that a financial institution’s 
affiliates, when involved with administering a complex financial instrument sold to investors, 
can administer their duties in ways that advantage their parent corporation at the expense of 
investors.'" Adequate information about which affiliates will be providing which services to 
JPMXF using what pricing and administration principles is essential to investors making 
informed decisions about the returns on a JPMXF investment. 

Moreover, based on publicly available information beyond what is contained in the S-1, 
JP Morgan appears to be a major merchant in physical commodities and plays a dominant role in 


” Id. 

Registration Statement, at 3. 

” Id. at 3. 

Id. at 34. 

See, e.g., “Wall Street and the Financial Crisis: Anatomy of a Financial Collapse,” U.S. Senate Permanent 
Subcommittee on Investigation, S. Hrg. 1 12-675, Volume 5, (4/13/201 1), at 687-703. That Subcommittee 
investigation found that a Goldman Sachs affiliate had acted as the Liquidation Agent for a financial instrument in 
which the investors held the long side, but another Goldlman affiliate secretly held the short side. Tlie Liquidation 
Agent then delayed selling certain assets that were losing value because, although the reduced value damaged the 
long investors, it benefited the short investment held by another Goldman affiliate. See also id., 703-718 (discussing 
how a Goldman affiliate handled default swap collateral purchased in connection with certain financial instruments). 
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global commodity markets, JPMorgan filings and public reports suggest that it controls and 
owns affiliate entities in nearly all aspects of the commodities business, providing it vertical 
integration in financing, transportation, storage, and trading for its customers and proprietary 
positions in the physical and financial markets. Although the public information is limited about 
JPMorgan copper related entities, in 2008, the firm acquired the physical commodity trading 
assets of failing Bear Steams. In 20 1 0, JPMorgan bought the global commodities business of 
Royal Bank of Scotland. Both of these businesses were major players in the commodity 
markets. In 20 1 2, JPMorgan reported to the Federal Reserve that its gross fair value of physical 
commodities inventory was $17.2 billion respectively.'*^ 

In late 2011, JPMorgan bought a stake in the London Metals Exchange (LME) from MF 
Global and is now the exchange’s largest shareholder.'*^ According to the LME’s website, “The 
London Meta] Exchange is the world centre for industrial metals trading and price-risk 
management. More than 80% of global non-ferrous business is conducted here and the prices 
discovered on our three trading platforms are used as the global benchmark.” The LME’s prices 
“are used the world over by industrial and financial participants for referencing, hedging, 
physical settlement, contract negotiations, margining and portfolio evaluations .... The prices 
discovered on the LME are used the world over as the reference price for physical 
negotiations.”"*'* 

Press reports also indicate that JPMorgan has been buying up copper since 2010, in 
anticipation of its ETF launch."*’ In April 2012, the firm reportedly held 30-40% of total copper 
positions on the LME,'*’ This may already have artificially inflated the price of copper, which is 
up more than 1 5% since 201 0. 

Nevertheless, it is not clear whether JPMorgan intends to use its copper supplies to 
provide an inexpensive source or to buy copper ahead of JPMXF investors at a lower price, 
profiting when it resells the copper to the Trust at higher prices to the investors in JPMXF, an 
obvious conflict of interest which is unaddressed by the S-1. 

The general disclosures in the S-1 filing about JPMorgan’s broad, commodity activities 
also does not adequately address the firm’s ability to remove from the market and store in its 
own warehouses for indeterminate periods of time vast quantities of this critically important 
metal, potentially distorting not only the copper trading and financial markets, but also JPMXF’s 
expenses and financial viability. The S-1 does not sufficiently describe the firm’s dominant 
position as a major dealer and market-maker in the physical and financial copper markets, nor 


" JP Morgan, Foim FR Y-9C, (12/31/20! 1), Schedule HC-D “Trading Assets and 
Liabilities," Item M.9.a.(2), and JP Morgan, FR Y-9C, (3/3 1/2012), Schedule HC-D “Trading Assets and 
Liabilities," Item M.9.a,(2). Form FR Y-9C is a quarterly report filed with the Federal Reserve Board by bank 
holding companies with total consolidated assets of S500 million or more, 12 U.S.C. § 1844; 12 C.F.R. § 225.5(b). 

Mark Scott & Michael J. De La Merced, JPMorgan Said to Buy MF Global Stake in London Metal Exchange, N. 
Y, TIMES, (11/23/2011). 

http://www.lme.com/pricing-and-data/pricing/ ' 

Louise Annitstead & Rowena Mason, JPMorgan as mystery trader that bought Fl-bn-worth of copper on LME, 
TELEGRAPH, (12/04/2010). 

CESCO week: Clencore, JPMorgan hold dominant copper position as back flares - sources, 
ETALBULLETrN.COM. (4/18/2012). 
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does it adequately disclose copper positions that may be held by JP Morgan, its affiliates, 
sponsored funds, and its customers. Because JP Morgan is so involved in every segment of the 
copper markets, its concentration in copper markets may be great and it may be in a position to 
exert improper influence over its price and take advantage of JPMXF investors. Greater 
disclosure is called for so an investor may weigh the true risk of the firm’s ability to self deal 
through its affiliates. 

E. S-1 Fails to Address Pervasive Conflicts of Interest 

Issues related to how the Trust would handle copper acquisitions, price volatility, 
warehousing, service costs, and legal issues involving price manipulation, squeezes, comers, and 
price distortions are further complicated by pervasive real and potential conflicts of interest 
arising from the active involvement of JPMorgan and its affiliates in the copper market. 

Although the S-1 discloses that JPMorgan and its related entities “may” have a conflict of 
interest between the bank’s own interests and interests of the investors in the trust, the filing does 
not adequately describe the extent of such conflicts or acknowledge that those conflicts do, rather 
than “may,” exist.'*’ Because of the limited disclosure in the S-1, the nature and extent of 
JPMorgan’s involvement in copper activities remains incomplete. The S-1 filing’s description of 
JPMorgan’s role in copper is at best an outline of its activities. The details of each JPMorgan 
entity’s role in copper mining, mine financing, refining, transportation, storage, delivery, sales, 
marketing and trading activities, including the extent of its proprietary positions in the physical 
and financial markets, needs to be disclosed, because such information is material to investors so 
they may evaluate the likelihood of JPMorgan’s incentive to trade against them. 

The use of “may” is also inadequate if JPMorgan’s conflicts already exist. The S-1 
states: “[t]hese affiliations and trading activities may present a conflict between the interests of 
shareholders and the Trust, on the one hand, and the interests of JPMorgan Entities, on the 
other.” Unless it is able to establish that the conflict does not exist at this time, the use of “may” 
is misleading.** There is ample evidence in the public domain that actual conflicts exist which 
require JPMXF to make greater disclosures. As noted above, in April 2012, the firm reportedly 
held 30-40% of total copper positions on the LME. If true, this position and any other copper 
positions held by the firm through its affiliates and sponsored funds must be disclosed in its 
registration statement. In addition, JPMorgan reported to the Federal Reserve its commodities 
inventory was over $17 billion in 2012, To the extent that inventory includes physical copper, 
investors are entitled to know this information to evaluate the magnitude of this actual conflict. 


” Registration Statement, at p. 4, 92. 

A federal court has held, for example, that disclosing a potential adverse interest, when a known adverse interest 
already exists, can constitute a material misstatement to investors. See, e.g., SEC v. Czuczko . Case No. CV06-4792 
(USDC CD Calif,), Order Granting Plaintiff's Unopposed Motion for Summary Judgment (Dec. 5, 2007) (finding 
defendant made a materia] misstatement to potential investors when he disclosed that officen, directors, employees 
and members of their families “may” trade in the stocks recommended on his website, without disclosing that he, his 
father, and business partner were trading in those stocks and had an interest in them). See also In re Arleen Hughes. 
Securities Exchange Act Rel. No. 4048 (Feb. 1948) (holding a broker-dealer, who is also a registered investment 
adviser, had to disclose the “nature and extent” of its adverse interest); In re Edward D, Jones & Co.. L.P.. 

Exchange Act Rel. No. 50910 (Dec. 22, 2004) (settled order), at 21 (disclosure inadequate for failing to disclose full 
nature and extent of the broker-dealer’s conflict of interest). 
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If its copper holdings are located in warehouses under the control of its affiliates, those holdings 
must also be disclosed — because JPMorgan would be in a position to delay deliveries and 
impact price. 

In addition, in the S-1, JOPMXF disclosed “A significant portion of trading in the 
physical copper market is currently conducted by such JPMorgan Entities.” (Emphasis added.) 
That general disclosure is incomplete and inadequate, because it does not explain what is meant 
by “significant,” does not detail which JPMorgan Entities engage in copper trading, and, in 
particular, does not specify the extent to which JPMorgan Entities hold long versus short 
positions in the physical, futures, swaps, and options copper markets. 

Investors are entitled to information about the extent and nature of these trading activities 
and positions, so that investors may evaluate the extent of JPMorgan’ s incentives to trade against 
them, to favor higher or lower copper prices, increase price volatility, the issue additional 
Creation Units to remove more copper from the market, or redeem of existing Creation Units to 
release more copper into the market. Recent history is replete with instances of financial 
institutions using their affiliates to sell financial products to their clients, only to take an 
opposing position in one or more financial markets and trade against their clients.'*’ Studies have 
also shown how commodity speculators can affect copper prices.^** To ensure investors 
understand the conflicts of interest, in appearance and reality, that will affect how JPMorgan and 
its affiliates will trade with respect to JPMXF, the JPMXF registration statement must provide 
full disclosure of the trading activity and the long and short copper positions held by JPMorgan 
Entities, in particular those entities contemplating involvement in the operation of the ETF. 

In addition, investors must understand the degree of JPMorgan’ s vertical integration in 
the copper markets. The physical commodities markets are opaque, and public information on 
holdings in each layer of the vertical chain is limited. At a minimum, the S-1 should disclose the 
extent to which JPMorgan Entities retain ownership, leasing, or collateral interests in copper 
mines, refining facilities, transportation facilities (such as railroad or trucking facilities dedicated 
to copper), supply contracts, and storage facilities. Each of those activities could have a direct 
impact on the ETF’s costs and profitability - how much it will cost JPMXF to acquire copper 
supplies, refine copper into Grade A condition, transport it from the refinery to a warehouse, 
store it, and, if necessary, sell it. 


See, e.g., “Wall Street and the Financial Crisis: Anatomy of a Financial Collapse," U.S. Senate Permanent 
Subcommittee on Investigations, S. Hrg. 1 12-675, Volume 5, (4/13/2011), at 661-662. Among other examples, the 
Subcommittee investigation determined that, while Goldman Sachs was actively marketing Timberwolf securities to 
investors at inflated prices, its own trading desk was shorting the underlying Timberwolf assets. Not only were 
investors not informed of those aggressive shorts, but Goldman may have also benefltted from the decision to 
market Timberwolf at inflated values, because it may have allowed its trading desk to buy shorts at lower prices than 
would have been available had the Timberwolf securities been marked down to accurate prices. 

” See “Speculalive Influences on Commodity Futures Prices,” (2010), by Christopher Gilbert, 
http://uncT3d-org/en/docs/osGdp2Q101 en.pdf . at p.8; “The Growing Financialisation of Commodity Markets : 
Divergences between index Investors and Money Managers,” Journal of Development Studies, Vol. 48 , Issue 6, 
(2012), Jbrg Mayer (UNCTAD), at p.752-753. 
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In addition, by participating directly in virtually every aspect of the physical copper 
market, JPMorgan and its affiliates will have an unfair informational advantage regarding the 
ETF’s positions and could easily manipulate their services or trading to take advantage of 
JPMXF investors. To make an informed investment decision, investors need to understand the 
incentives applicable to JPMorgan Entities, and what policies, procedures, and practices will be 
used to counteract the apparent, pervasive conflicts of interest. Currently, the S-l’s disclosures 
are wholly inadequate to enable investors to perform that conflict of interest analysis, 

JPMXF acknowledges in the S-1 that although it “attempts to monitor these conflicts, it is 
extremely difficult, if not impossible, ... to ensure that these conflicts do not, in fact, result in 
adverse consequences to the Trust.”*’ Presumably, JPMXF describes monitoring the conflicts of 
interest as “extremely difficult,” because of the lack of transparency regarding the activities of all 
the JPMorgan Entities involved in the copper business. If JPMXF finds it impossible to monitor 
conflicts, it creates an even greater need for disclosure of all known material facts that exist 
relating to JPMorgan’s global reach and dominant position in commodities prior to its 
registration statement being declared effective. 

F. S-1 Docs Not Detail Indemnification of Affiliated Entities. 

One shareholder right that has been severely curtailed in the JPMXF filing is the right to 
sue. Specifically, by providing essentially unlimited indemnification of all JPMorgan affiliates 
providing actual services to the Trust, the filing appears to attempt to cut off any right of action 
against those parties.*^ The indemnification requires the Trust to defend any and all of the “bank 
affiliated entities” with investor funds, with no limits on the expenditure amounts, even in the 
case of negligent performance. At the same time, the S-1 does not provide a complete list of the 
affiliated entities given such sweeping indemnification. The result is that investors are 
apparently limited to pursuing the sponsoring entity, a shell company, in the event of 
misperformance, yet even there, the S-1 fails to disclose the extent to which that shell company 
will be capitalized or insured to cover possible losses or damages,** At a minimum, investors 
should be fully informed of all of the bank affiliated entities that are being indemnified, receive 
notice that even affiliates providing negligent services are indemnified with investor funds, and 
obtain a clear explanation of the extent to which the Trust will acquire insurance to pay litigation 
costs, losses or damages in connection with investor lawsuits, without recourse to investor funds. 

G. Additional Disclosures Needed in JPMXF S-1 

The JPMXF S-1 filed on January 1 7, 2013 is incomplete on its face and should not be 
declared effective until it provides meaningful disclosures of at least the following matters which 
provide critical information for investors to make an informed evaluation of the JPMXF 
investment: 

(1) the nature and extent of the role and business activities of JPMorgan and its 
affiliates in the physical copper market, including the role played by specified 


51 

52 

53 


Registration Statement, at 92. 
Id. at 83. 

Id. 
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JPMorgan affiliates or entities in the mining, financing, refining, transport, 
storage, or trading of physical copper; 

(2) the Grade A and non-Grade A physical copper inventories held by JPMorgan 
and its affiliates each month during the six-month period prior to JPMXF’s 
launch, including whether those inventories were held under LME or COMEX 
warrants, whether they were held at warehouses under the control of JPMorgan 
or its affiliate, and how those copper inventories compared to total world copper 
inventories, liquid stocks available for immediate delivery, and liquid stocks 
available for immediate purchase; 

(3) material trading positions held by or for ffMorgan and its affiliates in the 
futures, swaps, and options copper markets each month during the six-month 
period prior to JPMXF’s launch, detailing long and short positions without 
netting; 

(4) an enhanced discussion of the Trust’s potential impact on the price and 
volatility of the copper market, including enhanced disclosures of the risks to 
investors arising from the Trust potentially constituting such a large portion of 
the exchange market; 

(5) a description of JPMXF policies, procedures, and practices to identify and 
address conflicts of interests between JPMorgan and investors in JPMXF, 
including the determinations of whether to issue new interests in the Trust; 

(6) a comprehensive list of each JPMorgan affiliate or entity expected to provide 
services to JPMXF, together with, for each such entity, the services to be 
provided; 

(7) a description of JPMXF policies, procedures, and practices to determine how 
services provided by a JPMorgan affiliate or entity will be priced, and whether 
those services are being provided in ways that disadvantage JPMXF investors; 

(8) a comprehensive list of each JPMorgan affiliate or entity that will be 
indemnified by the Trust in connection with providing services to the Trust; and 

(9) the extent to which the Trust will obtain insurance to respond to investor 
lawsuits and pay any losses or damages, without using investor funds. 

Thank you for the opportunity to provide comments on the JPMXF filing to increase 
investor safeguards. 


Sincerely, 

— . 

Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 
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Via email (matthew.chamberlain@lme.com). 

Matthew Chamberlin 

Head of Sttategy and Implementation 

London Metal Exchange 

56 Leadenhali Street 

London, EC3A2DX, UK 


RE: 13/208:A201:W076 
Dear Mr. Chamberlin: 

Attached is a submission by the Aluminium Users Group (AUG) regarding the 1 July 
2013 LME proposal for a linked load-in, load-out mechanism for LME Licensed Facilities. 

As the rules of the Exchange and the practices of the LME Licensed Facilities, 
especially those affecting the ready supply of metal, have a significant impact on all 
aluminium users, AUG has long advocated for reform of warehouse rules and greater 
transparency in LME operations and practices. As we understand it, in an effort to alleviate 
the queues, the LME proposes to measure all of the metal loaded into each Licensed Facility 
over a three-month period, and to require facilities with queues longer than 1 00 calendar days 
to deliver out additional metal based on a formula established by the LME. 

By its July 1 announcement, the LME invited all interested parties to submit 
comments on the proposal on or before 30 September 2013. The attached document reflects 
the AUG’s comments, concerns, questions and recommendations. Because the proposal, if 
adopted in its current form, may have a significant impact on aluminium users, we request a 
meeting to discuss the proposal and our concerns in greater depth. For ease of scheduling, 
please use the following people as points of contact: 


Mary Jane Saunders 

Vice President & General Counsel 

Beer Institute 

122 C Street, NW, Suite 350 
Washington, DC 20001 
Email: misaunders@BeerInstitute.orE 
Tel: +1 (0) (202) 737-2337 


Amy Hancock 
Deputy General Counsel 
American Beverage Association 
1101 Sixteenth Street, NW 
Washington, DC 20036 
Email: ahancock@.ameribev.orE 
Tel: -U (0) (202) 463-6786 
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Thank you for your consideration and we look forward to a constructive dialogue on 
this matter. 

Respectfully submitted. 


Aluminium Users Group 

cc: Martin Abbott 

Charles Li 
Garry Jones 
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Lmked load-in, load-out 

AUG previously expressed concern that policies and procedures developed and 
followed by the LME and actions and activities of common members of the LME and owners 
of LME Licensed Facilities adversely affect the ready supply and pricing of non-ferrous 
metals. We believe that the current system is dysfimctional and prone to manipulation. We 
also believe that left uncorrected, the deficiencies in the current system could cause long-term 
harm to the entire aluminum market. We want more transparent and efficient physical 
delivery settlement with an end to the lengthy queues. We want the Exchange to adopt 
operational practices that are consistent with the operational practices of other commodity 
exchanges, and we want the Exchange to act in a timely manner. A system that meets these 
goals will lead to renewed aluminum user confidence in the Exchange. A system that does 
not meet these goals will only lead to more dysfunction, more manipulation, and more harm. 

AUG applauds the LME for trying to address the lengthy queues with the proposed 
linked load-in, load-out mechanism, but the proposal falls short in terms of providing an 
efficient function for physical delivery settlement for the following reasons: 

• The proposal suggests that it is reasonable for an aluminum user to wait for metal in a 
queue lasting at least 100 days. The framework of regulations within a commodity 
exchange should facilitate physical delivery within the period relevant to the original 
derivative position, not an arbitrary period that may artificially delay delivery and 
increase user cost. 

• A rule allowing a warehouse to hold metal in a queue as long as 100 days adds no 
measurable value to the aluminum or supply chain. The LME should not sanction 
queues of this sort especially since they essentially lead to a price floor in the 
premium for physical delivery of metal. 

• In its current form, the proposal could lead to refusal of new metal at warehouses or a 
shift of metal to non-LME Licensed Facilities while not actually alleviating the 
queues for metal remaining in the warehouses. This would not facilitate more efficient 
physical delivery settlement, and would decrease rather than increase transparency in 
warehouse operations. Increases in warehouse capacity have been rapid and 
seemingly unconstrained at certain locations since 2009, and the LME should take 
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steps to ensure that the proposal does not become a vehicle for further manipulation in 
this manner, 

• The proposal does not address the problem of warehouse locations treating the 
minimum daily load out requirement as a combined requirement for all 
warehouse/shed locations at a single LME approved geographic location. The LME 
should clarify that the minimum load-out requirement and linked load-in, load-out 
rules, if adopted, apply to each individual warehouse/shed at a single geographic 
location, 

• The proposal does not address the issue of re-tendering of warrants for metal resting 
in the queue. If the LME does not require an accounting of this metal as part of the 
load-in, load-out mechanism, metal could effectively stay in the LME loop forever 
and never leave the warehouse. The LME should clarify that metal that is retendered 
will be counted as tonnage delivered into the Licensed Facility, 


Recommendations 

To facilitate more transparent and efficient physical delivery settlement, we urge the 
LME to implement the following rules for all Licensed Facilities: 

• All shipments into or out of the Licensed Facility should be on a first-come, first- 
serve, non-discriminatory basis, 

• No Licensed Facility should constrain or promote the movement of metal into or out 
of the Licensed Facility by: 


1, giving exceptional inducements or incentives for delivery of metal into 
a Lieensed Facility; 

2, imposing unreasonable charges for depositing, storage or removal of 
metal into or out of the Licensed Facility; 
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3. taking or failing to take any action that affects a customer’s ability to 
schedule the delivery or removal of metal from the Licensed Facility in 
a timely and efficient manner; or 

4. treating the minimum daily load-out requirement as a combined 
requirement for all warehouses/sheds at a single geographic site. The 
LME should clarify that the requirement applies to each individual 
warehouse/shed at each LME approved location. 

• In the event a Licensed Facility fails to permit the withdrawal of metal by a warrant 
holder within five (5) business days after the holder tenders the warrant to the 
Licensed Facility (properly endorsed and all storage charges paid), the LME should 
require the Licensed Facility to provide immediate notice, in writing, of the reason(s) 
for the delay. Upon receipt of such notification, the Exchange, at its discretion, may 
direct, in writing, the Licensed Facility not to accept any more metal for deposit until 
further notice. 

• In the event that written shipping instructions for registered metal are received by the 
Licensed Facility by the 20th day of the month, all registered metal must be released 
for shipment no later than the close of business on the last day of that month, 
provided, however, that the warrant holder pays all storage charges and presents the 
Licensed Facility with all documents necessary to establish good title. 

• If a Licensed Facility fails to release any registered metal as provided above, and 
assuming that the warrant holder or the warrant holder’s agent is not the cause of the 
delay, the LME should prohibit the Licensed Facility fium charging the warrant 
holder additional storage charges with respect to the metal. We recognize that LME 
has previously said it caimot impose specific rental rate limits on Licensed Facilities. 
The aforementioned proposal addresses that concern in that it is time-based limit 
within the contract, not a limit on the rental rate. This approach is also consistent with 
operational practices of other commodity exchanges. 
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• For repeated failure to permit the withdrawal of metal in a timely manner without 
good cause, the LME should terminate its relationship with a Licensed Facility. 


Some may argue that given current stockpiles of metal at various Licensed Facilities, 
change should occur very slowly. Change is necessary and will only be meaningful if the 
implemented in a timely marmer. We believe the following implementation schedule is 
reasonable: 

• Allow warehouses a 3-month period (1 October to 31 December 2013) to eliminate 
current queues prior to implementation of the new rules. This is an ample period to 
load-out or re-warrant metal. 

• Implement the new model effective from 1 January 2014. 

To ensure that manipulation of the new model does not occur, we also believe that it is 
necessary to improve transparency at the Exchange through: 

• More balanced representation of the key market participants 
(Users/Smelters/TradersAVarehousemen) on LME committees; 

• Implementation of a Commitment of Traders report similar to the CFTC Commitment 
of Traders; 

• More visible information on warehouse rules regarding 

0 regularity and duration of audits; 

o structure and content of audits; and 

o statement on results of audit, including remedial actions, if any; 

• Increased scrutiny of new capacity and monopolization of delivery locations; 

• Enhanced firewalls between related parties that are both common members of the 
LME and owners of LME Licensed Facilities, stricter conflict of interest rules, and 
more regular review of the same; and 

• A clearly defined process for dispute resolution, managed hy an independent third 
party. 
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Finally, and although the purpose of this consultation process is not to assess 
regulation of the LME, we encourage the Exchange to support more coordinated regulatory 
oversight of its practices, including LME warehouse rules. While regulators in the United 
States, UK and EU are now examining warehouse rules and practices, the framework for 
regulator monitoring of physical delivery rules, new capacity approvals, and warehouse 
requirements varies in terms of functional jurisdiction and geographic scope. We encourage 
the LME to work towards a coordinated regulatory framework across countries and regions. 
This will help guard against manipulation of LME rules and ensure a feir and open 
marketplace for metal. We also believe that the LME should engage regulators in 
establishing and monitoring rules regarding firewalls between related parties (common 
members of the LME and owners of LME Licensed Facilities) due to the implications on 
conflict of interest and competition. 
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Barclays Capital Inc. 

745 7* AvcmiK 
New York. NY 10019 
Te! (212)412 6735 

barclays xom 


September 22, 2014 


Via Email 

Tyler E. Gellasch 
Senior Counsel 

Permanent Subcommittee on Investigations 
U.S. Senate 

199 Russell Senate Office Building 
Washington, D.C. 20510 
C202) 224-9872 

Re: Document and information requested from Barclays Bank PLC 

Dear Mr. Gellasch, 

I write on behalf of Barclays Bank PLC (“Barclays”) in response to your e-mail request 
dated September 15, 2014. 

Per your request, enclosed, bearing production numbers BARCLAYS-PSI-000001 - 
0000005, please find a copy of Barclays Base Metals Warehousing Principles. 

In addition, you requested that Barclays provide details about certain warrant 
cancellations in Detroit, including whether the cancellation was part of a financing deal, who the 
customer was, and what h^rpraed to the metal following cancellatioa By email of August 29, 
2014 you identified the following warrant cancellations; 

• F ebruary 11,2011 — 50,050 tonnes 

• February 14, 201 1 — 49,950 tonnes 

• February 2, 2012 — 50,000 toimes 

• February 3, 2012 — 50,000 tonnes 

• November 9, 20 1 2 — 25,000 tonnes 

• November 9, 2012 — -11,975100068 

• December 24, 2012 — 80,075 tonnes 

Based on the information you provided regarding warrant cancellations in Detroit, we 
searched our records and located the following warrant cancellations. 

• February 10, 201 1 -49,778 .379mt (2002 lots) 

• February 11, 2011 — 49,762.601mt (1998 lots) 
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• February 1, 2012 — 49,859.l00itot (2000 loB) 

» February 2, 2012 — 49,923.766mt (2000 lots) 

• Noveinba-9,2012— 2g,493.732£atC10621ots) 

• December 24, 2012—80^92. 122ml (333lots) 

Wbile the transactiem dates and quantities are sH^itly dilFerent, we tbink these are Are 
same cancellations you identified and have not located anything that suggests there were other 
cancdiaficais that better fit the criteria you set forth. The date differsices are potentially due the 
time it takes varrotis entities involved in the cancellation to process tile information. Note also 
fliat we (fid not locate a cancellation instruction that corresponded to theNovember 9, 2012 
cancellation of 11,975 tonnes you identified. As best we candetermme, this cancellation may 
have been a portion of other Cancellations instructed (m November 7'*', 8* arid 9* of 20 1 2. 

Barclays was instrumed to initiate each of the cancellations idciitified above by its client. 


Redacted By The Permanent Subcommittee on Investigations 


You also asked what happened to the metal following warrant cancellation. With the 
excqjtion of the December 2012 cancellatiotL, which is discussed below, each of the above 
cancellations was subsequently re-wairanted at the instruction of Red Kite. The re-warranted 
metal would be taken out of the queue. The dates that ea(tii of the above-referenced cancellations 
was te-watranted are as follows; 

• Lots for which wanants were cancelled on February 1 0, 20 1 1 (49,778.379mt 
(2002 lots)) were re-warrarned on December 1 2, 201 1, 

• Lots for which warrants were cancelled on February 1 1 , 201 1(49,762.601 mt 
(1998 Jots)) were re- warranted on December 12, 201 1. 

• Lots for which warrants were cancelled on February 1, 2012 (49,859.100mt(2000 
lots)) were re-warranted in portions fiom September 13-21, 2012,^ 

• Lois for whicfo wanants were cancelled on February 2, 2012 (49,923.766mt (2000 
lots) were re- warranted November 19, 2012). 


* This is also true for the cSncellaticms on November 7*, 8* and 9* drat may encompass the Novembw 9* 
caaceDadon of 1 1,975 tonnes we didnot separately identify. 

^ lOOOlots (24,926.232m.t) re-warraiited 09/13/12 
,^9 lots (14,I80,895iiiQ re-warranted 09/17/12 
153 lots (3,R0.261nit) re-wananted 09/18/12 
ICKllots (^48iti518in^ 09/19/12 

100 lots (2,494.474inf) re-iirarranted 09/20/12 
78 lots (! ,9.50.720mQ re-warranted 09/21/12 
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• Lots for whiph. warraitts were canceled on November 9 , 2012 (26i493.732mt 
(10621ots)) were re-w^auted as of eidier December 1 8, 20 1 2 or November 28*** 
2013? 

Regarding the lots that were the subject of die December 20l2 wanant cancellation, on 
Pecemb®; 13, 2013 Red Kite iastmct^^g|da«^^^ished to buy back this metal and that 
the metal should be transfened toHp||||||||||||||||BHH||||i. The transfer was processed on 
December 1 6, 201 3 . Once die Barclays would not receive further 

infijimation about the metal. 

Finally, you have asked Barclays to provide some “color” on whether a cancellation of 
warrants for SO.OOO tonnes of aluminum was common for Barclays or the markets. Based on 
information available on Bloomberg (function: NLFAH %DETR <INDBX>), it appears that 
between January 2011 and December 2013 total warrant cancellations in Detroit exceeded 
40,000 tonnes on 25 days. Total warrant cancellations exceeded 50,000 tomes on 13 of those 
days, 9 days of which exceeded 80,000 tomes. For additional color, warrant cantrcllations 
exceeded 25,000 tomes on an additional 25 days. These numbers are based on the net of 
material loaded out (leaves the warehouse so no longer in the cancelled Stock figure) and 
material loaded in (new cancellations) and therefore may understate the actual cancellation 
amounts. 

Production of this information and the enclosed document is not intended to constitute a 
waiver of the attorney-client, attorney work product, or any other applicable rights or privileges, 
in this or any other forum, and Barclays expressly reserves its limits in this regard. The 
informatiotl and document we are producing today contairrs confidential and proprietary related 
to Barclays’ clients and information that was created solely for internal use at Barclays. The 
document has been marked as confidential and we hereby Truest that the Subcommittee staff 
treai the document and infoimation contained herein accordingly. Additionally, we respectfiilly 
request that the Subcommittee staff provide us with notice and an opportunity to he heard before 
the Subcommittee discloses any infortnation from this response to third parties. 

Very truly yoms, 

Barclays Legal 


Enclosure 


^ Fen: B^clays' internal r^rdkeeping, the {mancing of diese 1 062 lots v^as combinied widi othar Hed Kite lots cm 
November 303 2012, All ofliie Jots that weTe combined on. November 30, 2012 were le-warranted on December 18, 
2012 or November 28, 2013 but it is not passible to tell on viiich of the two dates the 1062 lots were re-warranted. 
In addition* the lots re-wairanted on these two dates also include die lots that were cancelled on November 7, 8, and 
may include the November 9* cancellation of 11,975 tonnes yon identified. 
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SXJLLIVAN & CROMWELL LLP 

TELEPHONE: 1-212-558-4000 
FACSIMILE: 1-2I2-5S8-3S8B 
WWW.8ULLCROM.COM 
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September 16, 2005 


Ms. Betsy Cross, 

Associate Director, 

Division of Banking Supervision and Regulation, 

Board of Governors of the Federal Reserve System, 
20th Street & Constitution Avenue, N.W., 
Washington, D.C. 2055 1 . 
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Re: Notice Pursuant to Section 4(k)(l)(B) of the Bank Holding 

Company Act and Section 225.89 of Regulation Y 


Dear Ms. Cross: 


On July 21, 2005, JP Morgan Chase & Co., New York, New York (“JPM 
Chase”) submitted a Notice to the Board of Governors of the Federal Reserve System 
(the "Board') pursuant to Section 4(k)(l)(B) of the Bank Holding Company Act of 1956, 
as amended, and Section 225.89 of Regulation Y (the "Notice”). Specifically, JPM 
Chase requested that the Board grant it authority to purchase and sell commodities in the 
spot market and to make and take physical delivery of, or store, commodities to settle 
commodities derivatives contracts based on nonfinancial assets (the “Complementary 
Activities”) worldwide. In a letter dated September 12, 2005, you requested additional 
information in connection with JPM Chase’s request. 

JPM Chase respectfully submits the following responses to the questions 
raised in your September 12 letter: 

1. Provide a list of each of the following; (i) all cmnmodity derivative and 
physical commodity authority given to JPMorgan Chase Bank, N.A., 
Columbus, Ohio (“JPMC Bank”), by the Office of the Comptroller of the 
Currency (“OCC”) or to any of its predecessor banks hy the New York State 


NYI2532;372(X».3 
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Banking Department; (ii) the commodities activities in which JPMC Bank 
currently engages; and (iii) the commodities activities in which JPM Chase 
and its nonbank subsidiaries currently engage (other than the activities of 
JPMorgan Ventures Energy Corporation (“JPMVEC”) described in the 
notice). 

(i) JPMC Bank and its predecessors have engaged in 
commodity derivative transactions since 1987, when the OCC 
approved the request of The Chase Manhattan Bank, N.A. to 
engage in perfectly matched commodity derivative transactions. 

Through the intervening years, JPMC Bank and its predecessors 
have requested and received approval to engage, as principal, in 
the following commodity activities; 

• Perfectly matched, cash-settled derivative transactions on any 
commodity; 

• Portfolio-hedged, cash-settled derivative transactions in energy 
(crude oils, refined oil products and natural gas), base metals, 
precious metals, and certain agricultural and soft commodities; 

• Entering into and performing contracts involving taking title to and 
physical delivery of commodities in order to hedge exposure 
arising from otherwise permissible banking activities (energy, base 
metals and precious metals); 

• Entering into repurchase agreements involving energy, base metal 
and precious metals, where JPMC Bank purchases the physical 
commodity on a spot basis from a customer and simultaneously 
enters into a forward contract to sell the commodity back to the 
customer; 

• Entering into perfectly matched physical spot and forward 
contracts on energy and base metals; 

• Entering into prepaid forward contracts involving energy, base 
metals and precious metals, where JPMC Bank agrees to purchase 
a commodity from its customer on agreed upon forward settlement 
dates, but pays a discounted purchase price in advance of the 
settlement dates. On each settlement date, the customer delivers 
the agreed upon amount of the commodity to JPMC Bank. JPMC 
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Bank, in turn, delivers the commodity to a purchaser to which 
JPMC Bank had arranged to deliver the commodity (for 
commodities other than precious metals, the agreement to deliver 
the commodity to a third party purchaser must be 
contemporaneous with JPMC Bank’s agreement to take delivery 
under the prepaid forward contract). 

The approvals, which were received from the State of New York 
Banking Department, each contained similar requirements: all 
commodity-related transactions must be customer-driven and not a 
vehicle to speculate in commodity price movements; engaging in 
the approved commodity activities and those risks must be 
managed in accordance with controls and procedures outlined in 
said policies; JPMC Bank’s role in transactions in which JPMC 
Bank takes delivery of physical commodities must be as a financial 
intermediary interposing its credit for that of its customer and the 
making and taking delivery of a physical commodity should be 
incidental to such financial intermediation. 

In addition, JPMC Bank has received additional approvals firom the 
OCC. Attached as Confidential Annex A is a copy of the 
September 13, 2005 letter from the OCC to JPMC Bank 
authorizing customer-driven, perfectly matched, cash settled 
derivative transactions on certain commodities and related indices, 
and a copy of the April 6, 2005 letter from the OCC to JMPC Bank 
authorizing JPMC Bank to engage in cash and physically-settled 
electricity derivative transactions. 

(ii) JPMC Bank currently engages in financially-settled swaps, 
options, forwards and structured transactions involving the 
following commodities: oil and oil-based products, natural gas, 
base metals, precious metals, agricultural and soft commodities, 
and commodity indices. 

(iii) JPM Chase and its nonbank subsidiaries (other than 
JPMVEC) currently do not engage as principal in any commodities 
activities. In the U.S., JP Morgan Futures is a registered futures 
commission merchant and, as such, provides futures execution and 
clearance on a variety of futures exchanges, including commodities 
futures exchanges. 
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2. Confirm or modify, as appropriate, our understanding that the 
October 26, 2004 letter to the OCC that is included in the notice 
describes all of the commodities activities JPMC Bank has requested 
the OCC to authorize. Discuss the status of that request. 

In its October 26, 2004 letter to the OCC, JPMC Bank requested 
the OCC to authorize JMPC Bank to conduct cash-settled, 
portfolio-hedged derivatives linked to power, coal, emissions and 
weather to the same extent as it currently engages in its other cash- 
settled, portfolio-hedged commodities derivatives activities. Since 
its initial letter to the OCC, JPMC Bank has elaborated on its 
proposal relating to coal-linked transactions. JPMC Bank now 
proposes to engage in customer-driven, cash-settled derivatives 
transactions that are hedged on a portfolio basis and that will settle 
either via a single cash payment or, in the case of forward and spot 
transactions, via a cash payment and instantaneous title transfer. In 
all cases, JPMC Bank will not take physical delivery of coal 
without contemporaneously transferring title. Attached as 
Confidential Annex B are copies of the additional submissions to 
the OCC further describing the coal-linked transactions. 

In addition, on May 19, 2005, JPMC Bank informed the OCC that 
it had withdrawn its request for authority to enter into weather- 
related derivatives. JPMC withdrew this request because it wanted 
to focus the approval process on the authorizations that were most 
critical to engage in its proposed activities in the near term. As the 
weather derivatives market develops and customer needs grow, 

JPMC Bank may resubmit its request. 

As noted above, the OCC authorized JPMC Bank to enter into 
customer-driven, perfectly-matched, cash settled derivatives 
transactions on certain commodities and related indices on 
September 13, 2005. At this time, JPMC Bank believes it has 
answered all of the OCC’s questions regarding its other pending 
requests for authority and expects to receive a response to its 
emissions and coal requests imminently and its VPP request by the 
end of the year. 

3. Describe how JPMC Bank would ensure that its transactions with 
JPMVEC would comply with sections 23A and 23B of the Federal 
Reserve Act In particular: 
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a. Discuss how JPMC Bank would determine that the pricing of 
transactions with JPMVEC would be amis-length. In that 
regard, indicate whether Uie description that JPMC Bank 
provided to the OCC in the June 29 , 2005 e-mail from Mark 
Lenczowski to Tena Alexander is still an accurate representation 
of the manner in which JPM Chase will approach the application 
of sections 23A and 23B to transactions between JPMC Bank and 
JPMVEC. Provide any updates that may have been developed to 
the bank’s section 23A and 23B compliance plan with respect to 
JPMVEC. 

Attached as Confidential Annex C is a description of how JPMC 
Bank will calculate the fees to be charged to JPMVEC for back-to- 
back transactions. The provisions in quotes are taken from the 
June 29, 2005 e-mail from Mark Lenczowski to Tena Alexander 
(the “June 29 email”). JPMC Bank confirms that the description 
provided in the June 29 email, as supplemented by the description 
in Confidential Annex C, is an accurate representation of the 
manner in which JPMC Bank will approach the application of 
Sections 23A and 23B of the Federal Reserve Act with respect to 
its transactions with JPMVEC. There have been no subsequent 
updates to JPMC Bank’s Sections 23A and 23B compliance plan 
with respect to JPMVEC. 

b. Indicate whether JPMC Bank would guarantee any obligations of 
JPMVEC. If so, describe how JPMC Bank would ensure such 
guarantees comply with sections 23A and 23B. 

As stated in the Notice, on a counterparty by counterparty basis, 

JPM Chase (not JPMC Bank) may guarantee JPMVEC’s 
obligations arising from JPMVEC’s purchase and sale of 
commodities in the spot market and the making and taking of 
physical delivery, or storing, of commodities to settle commodities 
derivatives contracts based on nonfmancial assets. JPM Chase 
voluntarily will follow the same Sections 23A and 23B compliance 
plan with respect to any guarantees issued to JPMVEC. JPMC 
Bank will not guarantee any obligations of JPMVEC. 

4. Confirm or modify, as appropriate, our understanding that 

JPMVEC’s principal role is to facUitate JPMC Bank’s commodity 
derivatives business by engaging in transactions with JPMC Bank 
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that would offset positions the bank takes as a result of its 
transactions with unafiiliated customers. If JPMVEC would be acting 
as principal in any transactions, describe the type of transactions in 
which JPMVEC would engage. 

We wish to modify the Board’s understanding that JPMVEC's 
principal role is to facilitate JPMC Bank’s commodity derivatives 
business by engaging in transactions with JPMC Bank that would 
offset positions the bank takes as a result of its transactions with 
unaffiliated customers. In addition to, but separate from, this 
facilitation role, JPMVEC will engage in trading of commodity 
derivatives for its own account. In this context JPMVEC may 
decide to transact with JPMC Bank or with third parties. If 
JPMVEC decides to enter into a derivative transaction with a third 
party, it will be advantageous from a credit and operational 
standpoint if it does so using JMPC Bank as a credit intermediary.' 

In both roles described above, hedge facilitator and market 
participant, JPMVEC will aa as a principal. JPMVEC will engage 
as principal in cash-settled commodity derivative transactions, 
including swaps, options, and forwards, on all commodities, as 
permitted under 12 C.F.R. § 225.28(b)(8)(B)(2). JPMC Bank will 
be its counterparty with respect to those coirunodities listed in the 
OCC’s September 13, 2005 letter, plus electricity. In addition, 

JPMVEC will engage as principal in physically-settled commodity 
derivative transactions that meet the criteria of 12 C.F.R. § 
225.28(b)(8)(B)(l), (3), (4) and, upon receipt of approval from the 
Board, transactions that meet the conditions of such approval. 

Lastly, and again subject to the Board’s approval, JPMVEC will 
engage as principal in the spot purchase and sale of commodities. 


See the letter from the OCC dated September 13, 2005 attached in Confidential Annex A for 
additional discussion of proposed transactions between JPMC Bank and JPMVEC. In addition, 
attached as Confidential Annex D is a document and an e-maii that we previously submitted that 
has more detail on both JPMVEC’s role as a facilitator to JPMC Bank’s transactions with its 
customers and its role as a commodity derivative market participant operating through a “prime 
brokerage” arrangement with JPMC Bank to facilitate JPMVEC’s business purposes as such. 
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5. Commitments Provided in the Notice 

JPMC Bank has indicated that it revises the commitments provided 
in the Notice as follows: 

A. Limit amount of commodities held to 5 % of consolidated Tier 1 
Capital. 

JPM Chase commits to the Board that it will limit the amount of 
physical commodities that it holds at any one time to 5% of its 
consolidated Tier 1 Capital. JPM Chase will include in this five 
percent limit the market value of any physical commodities it holds 
as a result of a failure of its reasonable efforts to avoid taking 
delivery in commodities transactions conducted pursuant to 
Section 225.28fb')(’8Vii')fB') of Regulation Y. In addition. JPM 
Chase must notify the Federal Reserve Bank of New York if the 
market value of commodities JPM Chase holds under the approval 
exceeds four percent of its Tier 1 Capital. JPM Chase Tier 1 
Capital as of December 31, 2004 is $69,435 billion. Five percent 
of that number would be $3,472 billion. 

B. Assure proper risk management and controls. 

JPM Chase commits to the Board that it will assure proper risk 
management and controls over the Complementary Activities. 

C. Limit physical delivery or storage to commodities for which contracts 
have been authorized for trading on U.S. futures exchanges by the 
CFTC or other commo dities t hat have been specifically authorized bv 
the Board . 

JPM Chase commits to the Board that it will make and take 
physical delivery of, or store, only commodities, such as natural 
gas, crude oil, and emissions allowances, that have been approved 
by the CFTC for trading on U.S. futures exchanges or other 
commodities that have been specifically authorized bv the Board . 

D. Will not own, invest in, or operate facilities in the United States for 
the extraction, transportation, storage or distribution of commodities. 

JPM Chase commits to the Board that it will not own, invest in. or 
operate facilities in the United States for the extraction. 
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transportation, storage or distribution of commodities. This is not 
intended to restrict JPM Chase’s ability to acquire such facilities in 
satisfaction of debts previously contracted or in connection with a 
nonperforming loan or to invest in shares of companies or other 
entities that own or operate such facilities when such investment is 
otherwise permissible for a financial holding company. JPM 
Chase will not hold any such interest as a means to engage in the 
underlying commercial activity. 

E. Will not process, refine, store or otherwise alter commodities in the 
United States. 

JPM Chase will act solely as a financial intermediary in the 
physical commodities markets and will not use, process, refine, 
store or otherwise alter a physical commodity itself in the United 
States. It will contract with a third party for any services that it 
needs in connection with the handling of any commodity. 

F. Will use appropriate storage and transportation facilities owned and 
operated by third parties in the United States. 

JPM Chase will only use storage and transportation facilities 
owned and operated by third parties in the United States. It will 
enter into service agreements only with accredited, reputable 
independent third party facilities. 

♦ ♦ ♦ 

If you have any additional questions, please feel free to call the undersigned at 
212 - 558 - 7257 . 


Very truly yours. 



cc: Diane Genova 

Mark Lenczowski 
(JPM Chase) 
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DgPEX OF CONFIDENTIAL ANNEXES 

Letter dated September 13, 2005 from the OfBce of the Comptroller of the Currency 
(“CXHC”) to JP Morgan Chase Bank, N.A. (“JPMC Bank”); Letter dated April 6, 2005 


from OCC to JPMC Bank A 

Additional submissions to the OCC relating to the coal-linked transactions proposed 
by JPMC Bank B 

Description of calculation of fees to be charged to JPMVEC for back-to back 
transactions C 

Description of perfectly-matched transactions between JPMC Bank and JPMVEC D 
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BOARD OF GOVERNORS 
OF THt 

FEDERAL RESERVE SYSTEM 

WASHINGTON, D. C. 50551 


ADDHSeS OFFICIAL CORRES PO N D ENGE 
TO THE BOARD 


AUG 3 1 2007 


Paul E. Glotzer, Esq. 

Cleary Gottlieb Steen & Hamilton LLP 

One Liberty Plaza 

New York, New York 10006 


Dear Mr. Glotzer: 

This letter concerns the notice filed July 5, 2007, under section 4 of 
the Bank Holding Company Act (“BHC Act”) by BNP Paribas (“BNPP”), Paris, 
France, to engage on a limited basis in physical commodity trading activities 
(“Commodity Trading Activities”) in the United States.' 

BNPP states in the notice that it currently engages in commodity 
derivatives activities that are permissible for bank holding companies under the 
BHC Act (“Commodity Derivatives Activities”). These activities include 
trading in cash-settled swaps, forwards, options, and other derivatives based on 
commodities.^ BNPP has requested approval to expand its current trading 
activities in the United States to include engaging in physically settled 
commodity derivatives, taking or making delivery of commodities in settlement 
of those derivatives, taking inventory positions in physical commodities, and 
trading in the spot market in physical commodities. 

The Board has previously determined that taking and making 
delivery of a physical commodity complements the financial activity of 


' BNPP would engage in Commodity Trading Activities through a wholly 
owned U.S. subsidiary, which would be either a newly established limited 
liability company or an existing inactive subsidiary company of BNPP. 

^ 12CFR225.28(b)(8)(ii), 
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engaging regularly as principal in Commodity Derivatives Activities based on 
that commodity pursuant to Regulation Y.^ The Board has delegated to the 
Director of the Division of Banking Supervision and Regulation, with the 
concurrence of the General Counsel, the authority to approve requests by 
financial holding companies to engage in Commodity Trading Activities as an 
activity that is complementary to Commodity Derivatives Activities, if the 
proposal meets the conditions imposed by the Board in approving previous 
requests to engage in Commodity Trading Activities and does not raise 
significant legal, policy, or supervisory issues.^ 

In evaluating the risks posed by the proposal, the Director and the 
General Counsel have considered that BNPP already incurs the price risk of 
commodities through its Commodity Derivatives Activities. Permitting BNPP 
to engage in the limited amount and types of physical commodity trading 
activities described above, within the limits described in the appendix to this 
letter, would not appear to increase significantly its potential exposure to 
commodity price risk. To minimize potential increased risks associated with the 
Commodity Trading Activities (including, but not limited to, storage, 

’ See 12 CFR 225.28(b)(8)(ii); Board Letters regarding Bank of America 
Corporation (April 24, 2007), Credit Suisse Group (March 27, 2007), Fortis 
S.A./N.V, (September 29, 2006), and Wachovia Corporation (April 13, 2006); 
Socidte Generale, 92 Fed. Res. Bull. Cl 13 (2006); Deutsche Bank AG, 91 Fed. 
Res, Bull. C54 (2005); JPMorgan Chase & Co., 91 Fed. Res. Bull. C57 (2005); 
Barclays BankPLC, 90 Fed. Res. Bull. 511 (2004); UBS AG, 90 Fed. Res. Bull. 
215 (2004); and Citigroup Inc., 89 Fed, Res. Bull. 508 (2003). 

BNPP has indicated that the transactions in which it intends to engage after 
approval of this notice include, among other things, volumetric production 
payment transactions (“VPPs”) on oil or natural gas. VPPs are considered 
permissible credit transactions under 12 CFR 225.28(b)(1) if a bank holding 
company sells any commodities it receives under the VPP to third parties prior 
to delivery. See Letter fi-om Scott G. Alvarez, Esq. to Elizabeth T. Davy, Esq., 
dated May 15, 2006. BNPP would rely on approval of this notice to retain 
ownership of commodities delivered to it under a VPP. BNPP has committed to 
the Board in connection with this notice that the market value of any such 
commodities it retains would be included in the limit of 5 percent of tier 1 
capital on the value of its physical commodity inventory, as detailed in the 
appendix to this letter. 
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transportation, legal, and environmental risks), BNPP has committed to the 
Board that in the United States it will not (i) own, operate, or invest in facilities 
for the extraction, transportation, storage, or distribution of commodities; or 
(ii) process, refine, store, or otherwise alter a physical commodity itself. BNPP 
has further committed to the Board that it will limit the aggregate market value 
of physical commodities that it and any of its subsidiaries hold at any one time 
to 5 percent of BNPP’s tier 1 capital. In addition, BNPP has established and 
maintained policies and systems for monitoring and controlling the risks 
associated with the Commodity Trading Activities. Going forward, BNPP is 
expected to continue to maintain effective risk-management policies and 
systems for its Commodity Trading Activities. Approval of the proposal would 
likely benefit BNPP’s customers by enhancing BNPP’s ability to provide 
efficiently a full range of commodity-related services and improving its 
understanding of the commodity markets. 

Based on the record, including all the commitments made to the 
Board in connection with the notice and the conditions imposed by the Board in 
previous cases, the Director, with the concurrence of the General Counsel, has 
determined that the proposed Commodity Trading Activities are complementary 
to the Commodity Derivatives Activities conducted by BNPP; that the proposal 
does not appear to pose a substantial risk to BNPP, depository institutions 
operated by BNPP, or the financial system generally; and that the proposal can 
reasonably be expected to produce benefits to the public that outweigh any 
potential adverse effects. 

In making these determinations, the Director and the General 
Counsel relied on all the information, representations, and commitments 
provided by BNPP to the Board in connection with the notice and, in particular, 
the commitments set forth in the appendix to this letter and those conditions 
contained in the previous decisions noted above regarding these activities. 

These commitments and conditions are critical to the determination that the 
Commodity Trading Activities would not pose a substantial risk to the safety 
and soundness of BNPP, other financial institutions, or the financial system 
generally. These commitments and conditions are deemed to be conditions 
imposed in writing by the Board in connection with the notice and this approval 
and, as such, may be enforced in proceedings under applicable law. This 
determination is also subject to all the conditions set forth in Regulation Y, 
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including those in section 225 . 7 ,^ to the conditions contained m the Board’s 
previous decisions noted above regarding these activities, and to the Board’s 
authority to require modification or termination of the activities of a bank 
holding company or any of its subsidiaries as the Board finds necessary to 
ensure compliance with, or to prevent evasion of, the provisions and purposes of 
the BHC Act and the Board’s regulations and orders issued thereunder. 

Sincerely yours, 






erson 


Deputy Secretary of the Board 


Attachment 

cc: Federal Reserve Bank of New York 


^ 12 CFR 225.7. 
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Appendix 

Commitments 

1 . BNPP commits to the Board of Governors of the Federal Reserve System 
(“Board”) that it will limit the aggregate market value of physical commodities 
that it holds at any one time as a result of the Commodity Trading Activities to 
5 percent of BNPP’s consolidated tier 1 capital. BNPP will include in this 

5 percent limit the market value of any physical commodities it holds as a result 
of a failure of reasonable efforts to avoid taking delivery in commodities 
transactions conducted pursuant to section 225.28(b)(8)(ii)(B) of Regulation Y. 
In addition, BNPP agrees to notify the Federal Reserve Bank of New York if the 
aggregate market value of commodities held by it under the approval exceeds 
4 percent of BNPP’s consolidated tier 1 capital. 

2. BNPP commits to the Board that it will assure proper risk management and 
controls over the Commodity Trading Activities. BNPP will apply the control 
infrastructure that it has developed and tested with respect to Commodity 
Derivatives Activities to its Commodity Trading Activities. 

3 BNPP commits to the Board that it will take and make physical delivery of, or 
store, only commodities for which derivative contracts have been authorized for 
trading on U.S. futures exchanges by the Commodity Futures Trading 
Commission (unless specifically excluded by the Board) or other commodities 
that have been specifically authorized by the Board. 

4 In the United States, BNPP commits to the Board that it ( 1 ) will not own, 
operate, or invest in facilities for the extraction, transportation, storage, or 
distribution of commodities (except in satisfaction of debts previously 
contracted or in connection with a nonperforming loan, or where such 
investment is otherwise permissible for a financial holding company); (2) will 
act solely as a financial intermediary in the physical commodities markets; 

(3) will not process, refine, store, or otherwise alter a physical commodity; and 

(4) in conducting Commodity Trading Activities, will contract with a third party 
for any services that are needed in connection with the handling of any 
commodity and use appropriate storage and transportation facilities owned and 
operated by third parties. 


PSI-FRB-19-000016 



2807 


6 


5. In the United States, BNPP commits to the Board that it will only use storage 
and transportation facilities owned and operated by third parties, and will enter 
into service agreements only with accredited, reputable independent third-party 
facilities. 

6. BNPP commits to the Board that it will conduct the Commodity Trading 
Activities in the Unites States exclusively pursuant to the authority of section 4 
of the BHC Act and in accordance with the limitations that the Board has placed 
on the conduct of such activities, and will not conduct such activities in the 
United States in reliance on section 2(h)(2) of the BHC Act or 21 1 .23(f)(5) of 
the Board’s Regulation K. 

7. BNPP commits to the Board that it will not, without prior Board approval, 
enter into any physically settled tolling agreements in the United States. 
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BOARD DF GOVERNORS 
OF THE 

FEDERAL RESERVE SYSTEM 

WASHINGTON, D. C. 20551 


ADOSeSB OFFICIAL CORRESPONDENCE 
TO THE BOARD 


APR 10 2008 


Mr. John Shrewsberry 

Head of Securities Investment Group 

Wells Fargo & Company 

550 California Street 

San Francisco, California 94104 

Dear Mr. Shrewsberry: 

This letter concerns the notice that Wells Fargo & Company 
(“Wells Fargo”), San Francisco, California, filed on October 4, 2007, under 
section 4 of the Bank Holding Company Act (“BHC Act”) to engage on a 
limited basis in physical commodity trading activities.' 

Wells Fargo states in the notice that it currently engages, 
principally through its subsidiary. Wells Fargo Bank National Bank, also of 
San Francisco, in commodity derivative activities that are permissible for bank 
holding companies under the BHC Act (“Commodity Derivatives Activities”). 
These activities include trading in cash-settled swaps, forwards, options, and 
other derivatives based on commodities.^ Wells Fargo has requested approval to 
expand its current trading activities to include engaging in physically settled 
commodity derivatives, taking or making delivery of commodities in settlement 
of those derivatives, taking inventory positions in physical commodities, and 
trading activities in the spot market in physical commodities (“Physical 
Commodity Trading”). 


' Wells Fargo would engage in the proposed activities through its wholly owned 
subsidiary. Wells Fargo Energy Markets, LLC, also in San Francisco. 

^ 12CFR225.28(b)(8)(ii). 
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The Board has previously determined pursuant to Regulation Y that 
taking and making delivery of a physical commodity complements the financial 
activity of engaging regularly as principal in Commodity Derivatives Activities 
based on that commodity.^ The Board has delegated to the Director of the 
Division of Banking Supervision and Regulation (“Director”), with the 
concurrence of the General Counsel, the authority to approve requests by 
financial holding companies to engage in Physical Commodity Trading as an 
activity that is complementary to Commodity Derivatives Activities, if the 
proposal meets the conditions imposed by the Board when it has approved 
previous requests to engage in Physical Commodity Trading and does not raise 
significant legal, policy, or supervisory issues. 

In evaluating the risks posed by the proposal, the Director and the 
General Counsel have considered that Wells Fargo already incurs the price risk 
of commodities through its Commodity Derivatives Activities. Permitting Wells 
Fargo to engage in the limited amount and types of Physical Commodity 
Trading activities described above, within the limits described in the appendix to 
this letter, would not appear to increase significantly its potential exposure to 
commodity price risk. To minimize potential increased risks associated with 
Physical Commodity Trading (including, but not limited to, storage, 
transportation, legal, and environmental risks). Wells Fargo has committed to 
the Board that it will not (i) own, operate, or invest in facilities for the 
extraction, transportation, storage, or distribution of commodities; or 
(ii) process, refine, store, or otherwise alter a physical commodity itself. Wells 
Fargo has further committed to the Board that it will limit the aggregate market 
value of physical commodities that it and any of its subsidiaries hold at any one 
time to 5 percent of Wells Fargo’s tier 1 capital.*' Wells Fargo also has 


^ The Royal Bank of Scotland Group pic . 94 Federal Reserve Bulletin 

(2008); Board letters dated August 31, 2007 (BNP Paribas), April 24, 2007, 
(Bank of America), March 27, 2007 (Credit Suisse Group), September 29, 2006 
(Fortis S.A./N.V.), and April 13, 2006 (Wachovia Corporation); Society 
Generate . 92 Federal Reserve Bulletin Cl 13 (2006); Deutsche Bank AG. 

91 Federal Reserve Bulletm C54 (2005); JPMorgan Chase & Co. . 91 Federal 
Reserve Bulletin C57 (2005); Barclays Bank PTC . 90 Federal Reserve Bulletin 
511 (2004); UBS AG . 90 Federal Reserve Bulletin 215 (2004); and Citigroup 
Inc. . 89 Federal Reserve Bulletin 508 (2003). 

* See the appendix for a list of Wells Fargo’s commitments. 


PSI-FRB-1 9-00001 9 



2810 


3 


established and maintained policies and systems foi monitoring and controlling 
the risks associated with Physical Commodity Trading, Going forward, Wells 
Fargo is expected to continue to maintain effective risk-management policies 
and systems pertaining to its Physical Commodity Trading. Approval of the 
proposal would likely benefit Wells Fargo’s customers by enhancing its ability 
to provide efficiently a full range of commodity-related services and improving 
its understanding of the commodity markets. 

Based on the record, including all the commitments made to the 
Board in coimection with the notice and the conditions imposed by the Board in 
previous cases, the Director, with the concurrence of the General Counsel, has 
determined that the proposed Physical Commodity Trading activities are 
complementary to the Commodities Derivatives Activities conducted by Wells 
Fargo; that the proposal would not appear to pose a substantial risk to Wells 
Fargo, depository institutions operated by Wells Fargo, or the financial system 
generally; and that the proposal can reasonably be expected to produce benefits 
to the public that outweigh any potential adverse effects. 

In making these determinations, the Director and the General 
Counsel relied on all the information, representations, and commitments 
provided by Wells Fargo to the Board in connection with the notice and, in 
particular, the commitments set forth in the appendix and the conditions 
contained in the previous decisions noted above regarding these activities. 

These commitments and conditions are critical to the determination that Physical 
Commodity Trading activities would not pose a substantial risk to the safety and 
soundness of Wells Fargo, other financial institutions, or the financial system 
generally. These commitments and conditions are deemed to be conditions 
imposed in writing by the Board in connection with the notice and this approval 
and, as such, may be enforced in proceedings under applicable law. This 
determination is also subject to all the conditions set forth in Regulation Y, 
including those in section 225.7,^ to the conditions contained in the Board’s 
previous decisions regarding these activities, and to the Board’s authority to 
require modification or termination of the activities of a 


^ 12 CFR 225.7. 
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bank holding company or any of its subsidiaries as the Board finds necessary to 
ensure compliance with, or to prevent evasion of, the provisions and purposes of 
the BHC Act and the Board’s regulations and orders issued thereunder. 


Sincerely yours, 





Deputy Secretary of the Board 


Attachment 


cc: Federal Reserve Bank of San Francisco 
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Appendix 

Commitments by Wells Fargo 

1. Wells Fargo will limit the aggregate market value of physical commodities 
that it and any of its subsidiaries hold at any one time as a result of the Physical 
Commodity Trading to 5 percent of Wells Fargo’s consolidated tier 1 capital. 
Wells Fargo will include in this 5 percent limit the market value of any physical 
commodities it holds as a result of a failure of reasonable efforts to avoid taking 
delivery in commodities transactions conducted pursuant to section 
225.28(b)(8)(ii)(B) of Regulation Y. In addition, Wells Fargo agrees to notify 
the Federal Reserve Bank of San Francisco if the aggregate market value of 
commodities held by it under the approval exceeds 4 percent of Wells Fargo’s 
tier 1 capital. 

2. Wells Fargo will take and make physical delivery only of physical 
commodities (i) for which derivative contracts have been authorized for trading 
on a U.S. futures exchange by the Commodity Futures Trading Commission 
(“CFTC”), (ii) as to which the Board has specifically determined that all 
financial holding companies with Physical Commodity Trading authority may 
take or make physical delivery, or (iii) as to which Wells Fargo has been 
informed by the Federal Reserve System that it may take or make physical 
delivery (collectively, “Approved Commodities”). 

3. Wells Fargo will not process, refine, or otherwise alter a physical commodity 
itself Wells Fargo will contract with a third party for any services it needs in 
connection with the handling of any commodity. Wells Fargo further commits 
that it will not contract for the exclusive right to use a facility to alter 
commodities for any period of time. Consistent with the Physical Commodity 
Trading authority, Wells Fargo will contract with third parties (i) to alter only an 
Approved Commodity and (ii) to alter the commodity only into another 
Approved Commodity. 

4. Wells Fargo will not use this authority to own, invest in, or operate facilities 
for the extraction, transportation, storage, or distribution of commodities and 
will only use storage and transportation facilities owned and operated by third 
parties. Wells Fargo will enter into service agreements only with reputable 
independent third-party facilities. 
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5. Wells Fargo will enter into long-term electricity supply contracts only with 
commercial and industrial customers that consume electricity at a rate of at least 
(i) 800 megawatt-hours/year or (ii) the minimum consumption level for large 
commercial and industrial customers under applicable state law, whichever is 
greater. 
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eOARO DF GOVERNORS 
OF THC 

FEDERAL RESERVE SYSTEM 

WASHINGTON, 0. C. 20551 


ADDRESS OFFICtAL CORRESFONOENCE 
TO THE BOARD 


SEP 29 200S 


David R. Sahr, Esq. 

Mayer, Brown, Rowe & Maw LLP 
1909 K Street, NW 
Washington, D.C. 20006 

Dear Mr. Sahr: 

The Director of the Division of Banking Supervision and Regulation, 
with the concurrence of the General Counsel, pursuant to authority delegated by 
the Board of Governors, has approved the notice under section 4 of the Bank 
Holding Company Act (12 U.S.C. § 1843) (“BHC Act”) by Fortis S.A./N.V., 
Fortis N.V., Fortis Brussels S.A./N.V., and Fortis Bank S.A./N.V. (collectively, 
“Fortis”), all of Brussels, Belgium, to engage on a limited basis in physical 
commodity trading activities.' In approving the notice, the Director has 
determined that the proposed activities are complementary to a financial activity, 
do not pose a substantial risk to the safety or soundness of depository institutions 
or die financial system generally, and can reasonably be expected to produce 
benefits to the public that outweigh any potential adverse effects.^ 


' Fortis proposes to engage in these activities in the United States by acquiring all 
of the partnership interests of Cinergy Marketing & Trading, LP (“CMT”) firom a 
subsidiary of Duke Energy Corporation, Cinergy Capital & Trading, Inc. 

^ CMT is also party to energy management agreements (“EMAs”) with several 
power generators. The permissibility of EMAs is under review at the Board, and 
this letter does not constitute a determination that the EMAs are permissible for 
Fortis under the physical commodity trading authority granted by this letter or the 
BHC Act and the Board’s Regulation Y (12 CFR Part 225). Fortis has committed 
to modify, unwind, or divest itself of the EMAs, as necessary, if the Board 
concludes diat they are not permissible activities. Fortis also has committed not to 
enter into additional EMAs while the agreements are under the Board’s review. 
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In making this determination, the Director relied on all the 
information, representations, and commitments provided by Fortis to the Board in 
connection widi the notice. This determination is subject to all the conditions set 
forth in Regulation Y, including those in section 225.7 (12 CFR 225.7), and to the 
Board’s authority to require modification or termination of the activities of a bank 
holding company or any of its subsidiaries as the Board finds necessary to ensure 
compliance with, or to prevent evasion of, the provisions and purposes of the BHC 
Act and the Board’s regulations and orders issued thereunder. 

This approval is specifically conditioned on Fortis’s compliance with 
all the commitments it made to the Board in connection with the proposal, which 
are set forth in the attached appendix. These commitments and conditions shall be 
deemed to be conditions imposed in writing by the Board in connection with the 
notice and this approval and, as such, may be enforced in proceedings under 
applicable law. 


Sincerely yours, 

(sigtie<0 HeV. Frierson 

Robert deV. Frierson 
Deputy Secretary of the Board 


Attachment 

cc; Federal Reserve Bank of New York 
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Appendix 

Commitments 

1. Foitis S.A./N.V., Fortis N.V., Fortis Brussels S.A./N.V., and Fortis Bank 
S.AyN.V. (collectively, “Fortis”) commit to the Board of Governors of the Federal 
Reserve System (“Board”) that Fortis will limit the aggregate market value of 
physical commodities that it and any of its subsidiaries hold at any one time to 5 
percent of Fortis’ tier 1 capital. Fortis will include in this 5 percent limit the 
market value of any physical commodities they hold as a result of a failure of 
reasonable efforts to avoid taking delivery in commodities transactions conducted 
pursuant to section 225.28(b)(8)(ii)(B) ofRegulation Y. In addition, Fortis agrees 
to notify the Federal Reserve Bank of New York if the aggregate market value of 
commodities held by them under the approval exceeds 4 percent of Fortis’ tier 1 
capital. 

2. Fortis commits to the Board that it will take and make physical delivery only of 
physical commodities for which derivative contracts have been authorized for 
trading on U.S. futures exchanges by the Commodity Futures Trading Commission 
or other commodities that have been specifically authorized by the Board. 

3. Fortis commits to the Board that it will not own, invest in, or operate facilities 
for the extraction, transportation, storage, or distribution of commodities. 

4. Fortis commits to the Board that it will act solely as financial intermediaries in 
the physical commodities market and will not process, refine, or otherwise alter a 
physical commodity itself. Fortis will contract with a third party for any services 
that they need in connection with the handling of any commodity. 

5. Fortis commits to the Board that it will not store or transport physical 
commodities on its own but will only use storage and transportation facilities 
owned and operated by third parties. Fortis will enter into service agreements only 
with accredited, reputable independent third party facilities. 

6. Fortis commits to the Board that it will assure proper risk management and 
controls over the physical commodity trading activities and integrate the risk 
management strategies, controls, and systems developed by CMT, wherever 
appropriate. 
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Fords agrees that the foregoing commitments are deemed to be conditions imposed 
in writing by the Board in connection with its findings and decision on the notice 
filed by Fortis to engage in physical commodity trading activities under 
section 225.89 of Regulation Y and, as such, may be enforced in proceedings 
under applicable law. 
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BOARD OF GGVFRNDRS 
OF THE 

FEDERAL RESERVE SYSTEM 

WASHINGTON, □. C. SD55I 


ADDRESS OFFICIAL CORR ESPOMDENCE 
TO THE BOARD 


April 24, 2007 


Gregory A. Baer, Esq. 

Deputy General Counsel 
Bank of America Corporation 
730 15* Street, NW 
Washington, D.C. 20005 


Dear Mr. Baer: 

This letter concerns the notice filed January 29, 2007, under 
section 4 of the Bank Holding Company Act (“BHC Act”) by Bank of America 
Corporation (“Bank of America”), Charlotte, North Carolina, to engage on a 
limited basis in physical commodity trading activities (“Commodity Trading 
Activities”).' 


Bank of America states in the notice that it currently engages 
principally through its subsidiary. Bank of America, N. A. (“BANA”), Charlotte, 
North Carolina, in commodity derivative activities that are permissible for bank 
holding companies under the BHC Act (“Commodity Derivatives Activities”). 
These activities include trading in cash-settled swaps, forwards, options, and 
other derivatives based on commodities.^ Bank of America has requested 
approval to expand its current trading activities to include engaging in 
physically settled commodity derivatives, taking or making delivery of 
commodities in settlement of those derivatives, taking inventory positions in 
physical commodities, and trading activities in the spot market in physical 
commodities. 


' Bank of America would engage in Commodity Trading Activities through a 
wholly owned subsidiary. Bank of America Commodities, Inc. (“BACI”), 
New York, New York. 

^ 12CFR225.28(b)(8)(ii). 
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The Board has previously determined that taking and making 
delivery of a physical commodity complements the financial activity of 
engaging regularly as principal in Commodity Derivatives Activities based on 
that commodity pursuant to Regulation Y.^ The Board has delegated to the 
Director of the Division of Banking Supervision and Regulation, with the 
concurrence of the General Counsel, the authority to approve requests by 
financial holding companies to engage in Commodity Trading Activities as an 
activity that is complementary to Commodity Derivatives Activities, if the 
proposal meets the conditions imposed by the Board when approving previous 
requests to engage in Commodity Trading Activities and does not raise 
significant legal, policy, or supervisory issues. 

In evaluating the risks posed by the proposal, the Director and the 
General Counsel have considered that Bank of America already incurs the price 
risk of commodities through its Commodity Derivatives Activities. Permitting 
Bank of America to engage in the limited amount and types of physical 
commodity trading activities described above, within the limits described in the 
appendix to this letter, would not appear to increase significantly its potential 
exposure to commodity price risk. To minimize potential increased risks 
associated with the Commodity Trading Activities (including, but not limited to, 
storage, transportation, legal, and environmental risks), Bank of America has 
committed to the Board that it will not (i) own, operate, or invest in facilities for 
the extraction, transportation, storage, or distribution of commodities; or 
(ii) process, refine, store, or otherwise alter a physical commodity itself Bank 
of America has further committed to the Board that it will limit the aggregate 
market value of physical commodities that it and any of its subsidiaries hold at 
any one time to 5 percent of Bank of America’s tier 1 capital. Bank of America 
also has established and maintained policies and systems for monitoring and 
controlling the risks associated with the Commodity Trading Activities. Going 


^ See 12 CFR 225.28(b)(8)(ii); Board letters dated March 27, 2007, regarding 
Credit Suisse Group, September 29, 2006, regarding Fortis S.A./N.V,, and 
April 1 3, 2006, regarding Wachovia Corporation; Societe Generale . 92 Federal 
Reserve Bulletin Cl 13 (2006); Deutsche Bank AG . 92 Federal Reserve Bulletin 
C54 (2006); JPMorgan Chase & Co, . 92 Federal Reserve Bulletin C57 (2006); 
Barclays Bank PLC , 90 Federal Reserve Bulletin 511 (2004); UBS AG . 

90 Federal Reserve Bulletin 215 (2004); and Citigroup Inc,. 89 Federal Reserve 
Bulletin 508 (2003). 
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forward, Bank of America is expected to continue to maintain effective 
risk-management policies and systems pertaining to its Commodity Trading 
Activities. Approval of the proposal would likely benefit Bank of America’s 
customers by enhancing its ability to provide efficiently a full range of 
commodity-related services and improving its understanding of the commodity 
markets. 


Based on the record, including all the commitments made to the 
Board in connection with the notice and the conditions imposed by the Board in 
previous cases, the Director, with the concurrence of the General Counsel, has 
determined that the proposed Commodity Trading Activities are complementary 
to the Commodities Derivatives Activities conducted by Bank of America; that 
the proposal would not appear to pose a substantial risk to Bank of America, 
depository institutions operated by Bank of America, or the financial system 
generally; and that the proposal can reasonably be expected to produce benefits 
to the public that outweigh any potential adverse effects. 

In making these determinations, the Director and the General 
Counsel relied on all the information, representations, and commitments 
provided by Bank of America to the Board in connection with the notice and, in 
particular, the commitments set forth in the appendix to this letter and those 
conditions contained in the Board’s previous decisions noted above regarding 
these activities. These commitments and conditions are critical to the 
determination that the Commodity Trading Activities would not pose a 
substantial risk to the safety and soundness of Bank of America, other financial 
institutions, or the financial system generally. These commitments and 
conditions are deemed to be conditions imposed in writing by the Board in 
connection with the notice and this approval and, as such, may be enforced in 
proceedings under applicable law. 

This approval is specifically conditioned on Bank of America’s 
compliance with all the commitments made to the Board in connection with the 
proposal, including those set forth in the appendix. This determination is also 
subject to all the conditions set forth in Regulation Y, including those in 
section 225. 7, to the conditions contained in the Board’s previous decisions 
noted above regarding these activities, and to the Board’s authority to require 


12 CFR 225.7. 
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modification or termination of the activities of a bank holding company or any 
of its subsidiaries as the Board finds necessary to ensure compliance with, or to 
prevent evasion of, the provisions and purposes of the BHC Act and the Board’s 
regulations and orders issued thereunder. 


Sincerely yours, 


HjuJ 10. % 

Robert deV. Frierson 
Deputy Secretary of the Board 


Appendix 

cc: Federal Reserve Bank of Richmond 
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Appendix 

Commitments 

1. Bank of America commits to the Board of Governors of the Federal Reserve 
System (“Board”) that it will limit the aggregate market value of physical 
commodities that it and any of its subsidiaries hold at any one time as a result of 
the Commodity Trading Activities to 5 percent of Bank of America’s 
consolidated tier 1 capital. Bank of America will include in this 5 percent limit 
the market value of any physical commodities it holds as a result of a failure of 
reasonable efforts to avoid taking delivery in commodities transactions 
conducted pursuant to section 225.28(b)(8)(ii)(B) of Regulation Y. In addition, 
Bank of America agrees to notify the Federal Reserve Bank of Richmond if the 
aggregate market value of commodities held by it under the approval exceeds 

4 percent of Bank of America’s tier 1 capital. 

2. Bank of America commits to the Board that it will take and make physical 
delivery only of commodities for which derivative contracts have been 
authorized for trading on U.S. futures exchanges by the Commodity Futures 
Trading Commission (unless specifically excluded by the Board) or other 
commodities that have been specifically authorized by the Board. 

3. Bank of America commits to the Board that it will not own, invest in, or 
operate facilities for the extraction, transportation, storage, or distribution of 
commodities (except in satisfaction of debts previously contracted or in 
connection with a non-performing loan, or where such investment is otherwise 
permissible for a financial holding company). 

4. Bank of America commits to the Bomd that it will not process, refine, or 
otherwise alter a physical commodity itself. Bank of America will contract with 
a third party for any services that are needed in connection with the handling of 
any commodity. 

5. Bank of America commits to the Board that it will not store or transport 
physical commodities on its own but will only use storage and transportation 
facilities owned and operated by third parties. Bank of America will enter into 
service agreements only with accredited, reputable independent third-party 
facilities. 
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BOARD 

□r GOVERNORS 

OF THE 


FEDERAL 

RESERVE SYSTEM 


WASHINGTON. O. C. SOSSi 





March 27 , 2007 


Paul E. Glotzer, Esq. 

Cleary Gottlieb Steen & Hamilton LLP 

One Liberty Plaza 

New York, New York 10006-1470 

Dear Mr. Glotzer: 

This letter concerns the notice filed September 12 , 2006, under 
section 4 of the Bank Holding Company Act (“BHC Act”) by Credit Suisse Group 
and Credit Suisse (collectively, “Credit Suisse”), Zurich, Switzerland, to engage on 
a limited basis in physical commodity trading activities (“Commodity Trading 
Activities”). 


Credit Suisse states in the notice that it currently engages principally 
through its subsidiary, Credit Suisse Energy LLC, New York, New York, in 
commodity derivative activities that are permissible for bank holding companies 
under the BHC Act (“Commodity Derivatives Activities”). These activities 
include trading in cash-settled swaps, forwards, options, and other derivatives 
based on commodities.' Credit Suisse has requested approval to expand its current 
trading activities in the United States to include engaging in physically settled 
commodity derivatives, taking or making delivery of commodities in settlement of 
those derivatives, taking inventory positions in physical commodities, and trading 
activities in the spot market in physical commodities. 

The Board has previously determined that taking and making delivery 
of a physical commodity complements the financial activity of engaging regularly 
as principal in Commodity Derivatives Activities based on that commodity 
pursuant to Regulation Y.^ The Board has delegated to the Director of the Division 

‘ 12 CFR 225.28(b)(8)(ii). 

^ See 12 CFR 225.28(b)(8)(ii); Board letters dated September 29, 2006, regarding 
Fortis and April 13, 2006, regarding Wachovia; Societe Generale . 92 Federal 
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of Banking Supervision and Regulation, with the concurrence of the 
General Counsel, the authority to approve requests by financial holding companies 
to engage in Commodity Trading Activities as an activity that is complementary to 
Commodity Derivatives Activities, if the proposal meets the conditions imposed by 
the Board when approving previous requests to engage in Commodity Trading 
Activities and does not raise significant legal, policy, or supervisory issues.^ 

In evaluating the risks posed by the proposal, the Director and the 
General Counsel have considered that Credit Suisse already incurs the price risk of 
commodities through its Commodity Derivatives Activities. Permitting 
Credit Suisse to engage in the limited amount and types of physical commodity 
trading activities described above, within the limits described in the appendix to 
this letter, would not appear to increase significantly its potential exposure to 
commodity price risk. To minimize potential increased risks associated with the 
Commodity Trading Activities (including, but not limited to, storage, 
transportation, legal, and environmental risks). Credit Suisse has committed to the 
Board that it will not (i) own, operate, or invest in facilities for the extraction, 
transportation, storage, or distribution of commodities; or (ii) process, refine, store, 
or otherwise alter a physical commodity itself Credit Suisse has further 
committed to the Board that it will limit the aggregate market value of physical 
commodities that it and any of its subsidiaries hold at any one time to 5 percent of 


Reserve Bulletin Cl 13 (2006); Deutsche Bank AG . 92 Federal Reserve Bulletin 
C54 (2006); JPMorgan Chase & Co. . 92 Federal Reserve Bulletin C57 (2006); 
Barclays Bank PLC . 90 Federal Reserve Bulletin 5 1 1 (2004); UBS AG . 90 Federal 
Reserve Bulletin 215 (2004); and Citigroup Inc. . 89 Federal Reserve Bulletin 508 
(2003). 

^ Credit Suisse has indicated that the transactions in which it intends to engage 
after approval of this notice include, among other things, volumetric production 
payment transactions (“VPPs”) on oil or natural gas. VPPs are considered 
permissible credit transactions under 12 CFR 225.28(b)(1) if a bank holding 
company immediately sells any commodities it receives under the VPP to third 
parties. See Letter from Scott G. Alvarez, Esq. to Elizabeth T. Davy, Esq., dated 
May 15, 2006. Credit Suisse would rely on approval of this notice to permit it to 
retain ownership of commodities delivered to it under a VPP. The market value of 
any such commodities retained by Credit Suisse would be included in the 5 percent 
of tier 1 capital limit on the value of its physical commodity inventory to which 
Credit Suisse has committed in connection with this notice, as detailed in the 
appendix to this letter. 


PSI-FRB-20-000007 




2825 


3 

Credit Suisse Group’s tier 1 capital. Credit Suisse also has established and 
maintained policies and systems for monitoring and controlling the risks associated 
with the Commodity Trading Activities. Going forward. Credit Suisse is expected 
to continue to maintain effective risk-management policies and systems pertaining 
to its Commodity Trading Activities. Approval of the proposal would likely 
benefit Credit Suisse’s customers by enhancing its ability to provide efficiently a 
full range of commodity-related services and improving its understanding of the 
commodity markets. 

Based on the record, including all the commitments made to the Board 
in connection with the notice and the conditions imposed by the Board in previous 
cases, the Director, with the concurrence of the General Counsel, has determined 
that the proposed Commodity Trading Activities are complementary to the 
Commodities Derivatives Activities conducted by Credit Suisse; that the proposal 
would not appear to pose a substantial risk to Credit Suisse, depository institutions 
operated by Credit Suisse, or the financial system generally; and that the proposal 
can reasonably be expected to produce benefits to the public that outweigh any 
potential adverse effects. 

In making these determinations, the Director and the General Counsel 
relied on all the information, representations, and commitments provided by Credit 
Suisse to the Board in connection with the notice and, in particular, the 
commitments set forth in the appendix to this letter and those conditions contained 
in the Board’s previous decisions noted above regarding these activities. These 
commitments and conditions are critical to the determination that tlie Commodity 
Trading Activities would not pose a substantial risk to the safety and soundness of 
Credit Suisse, other financial institutions, or the financial system generally. These 
commitments and conditions are deemed to be conditions imposed in writing by 
the Board in connection with the notice and this approval and, as such, may be 
enforced in proceedings under applicable law. 

This approval is specifically conditioned on Credit Suisse’s 
compliance with all the commitments made to the Board in connection with the 
proposal, including those set forth in the appendix. This determination is also 
subject to all the conditions set forth in Regulation Y, including those in 
section 225 . 1 ,^ to the conditions contained in the Board’s previous decisions noted 
above regarding these activities, and to the Board’s authority to require 
modification or termination of the activities of a bank holding company or any of 


'' 12 CFR 225.7. 


PS!-FRB-20-000008 



2826 


4 

its subsidiaries as the Board finds necessary to ensure compliance with, or to 
prevent evasion of, the provisions and purposes of the BHC Act and the Board’s 
regulations and orders issued thereunder. 

Sincerely yours, 

Robert deV. Frierson 
Deputy Secretary of the Board 


Appendix 

cc: Federal Reserve Bank of New York 
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Appendix 

Commitments 

1 . Credit Suisse Group and each of its subsidiaries engaged in physical commodity 
trading activities (collectively, “Credit Suisse”) commits to the Board of Governors 
of the Federal Reserve System (“Board”) that it will limit the aggregate market 
value of physical commodities that it and any of its subsidiaries hold at any 

one time to 5 percent of Credit Suisse Group’s tier 1 capital. Credit Suisse will 
include in this 5 percent limit the market value of any physical commodities it 
holds as a result of a failure of reasonable efforts to avoid taking delivery in 
commodities transactions conducted pursuant to section 225.28(b)(8)(ii)(B) of 
Regulation Y. In addition, Credit Suisse agrees to notify the Federal Reserve Bank 
of New York if the aggregate market value of commodities held by it under the 
approval exceeds 4 percent of Credit Suisse Group’s tier 1 capital. 

2. Credit Suisse commits to the Board that it will ensure proper risk management 
and controls over its physical commodity trading activities and that it will apply to 
its physical commodity trading activities the control infrastructure that it has 
developed and tested with respect to its existing commodity derivative activities. 

3. Credit Suisse commits to the Board that it will take and make physical delivery 
of, or store, only physical commodities for which derivative contracts have been 
authorized for trading on U.S. futures exchanges by the Commodity Futures 
Trading Commission (unless specifically excluded by the Board) or other 
commodities that have been specifically authorized by the Board. 

4. Credit Suisse commits to the Board that, in the United States, (1) it will not 
own, invest in, or operate facilities for the extraction, transportation, storage, or 
distribution of commodities (except in satisfaction of debts previously contracted 
or in connection with a nonperforming loan, or where such investment is otherwise 
permissible for a financial holding company); (2) it will act solely as a financial 
intermediary in the physical commodities markets; (3) it will not process, refine, 
store, or otherwise alter a physical commodity; and (4) in conducting its physical 
commodity trading activities, it will contract with a third party for any services that 
are needed in connection with the handling of any commodity and use appropriate 
storage and transportation facilities owned and operated by third parties. 

5 . Credit Suisse commits to the Board that, in the United States, it will only use 
storage and transportation facilities owned and operated by third parties and will 
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enter into service agreements only with accredited, reputable, independent 
third-party facilities. 

6. Credit Suisse commits to the Board that it will conduct its physical-commodity 
trading activities in the United States exclusively pursuant to the authority of 
section 4 of the Bank Holding Company Act of 1956, as amended (“BHC Act”), 
and in accordance with the limitations that the Board has placed on the conduct of 
such activities, and will not conduct such activities in the United States in reliance 
on section 2(h)(2) of the BHC Act or section 211.23(f)(5) of the Board’s 
Regulation K. 

7. Credit Suisse commits to the Board that it will not, without prior Board 
approval, enter into any physically settled tolling arrangement in the United States. 
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BOARD OF GOVERNORS 
or THE 

FEDERAL RESERVE SYSTEM 

WASHIHETDN, □. E. ZD 55! 


ADDRESS OFFICIAL CORRESPONDENCE 
TO THE BOARD 


April 13, 2006 


Elizabeth T. Davy, Esq. 

Sullivan & Cromwell LLP 
125 Broad Street 

New York, New York 10004-2498 
Dear Ms. Davy: 

The Director of the Division of Banking Supervision and Regulation, with 
the concurrence of the General Counsel, pursuant to authority delegated by the Board of 
Governors, has approved the notice under section 4 of the Bank Holding Company Act 
(12 U.S.C. § 1843) by Wachovia Corporation (“Wachovia”), Charlotte, North Carolina, 
to engage on a limited basis in physical commodity trading activities. In approving the 
notice, the Director has determined that the proposed activities are complementary to a 
financial activity, do not pose a substantial risk to the safety or soundness of depository 
institutions or the financial system generally, and can reasonably be expected to produce 
benefits to the public that outweigh any potential adverse effects. 

In making this determination, the Director relied on all the information, 
representations, and commitments provided by Wachovia to the Board in connection 
with the notice. This determination is subject to all the conditions set forth in 
Regulation Y, including those in section 225.7 (12 CFR 225.7), and to the Board’s 
authority to require modification or termination of the activities of a bank holding 
company or any of its subsidiaries as the Board finds necessary to ensure compliance 
with, or to prevent evasion of, the provisions and purposes of the BHC Act and the 
Board’s regulations and orders issued thereunder. 

This approval is specifically conditioned on Wachovia’s compliance with 
all the commitments it made to the Board in connection with the proposal, which are set 
forth in the attached appendix. These commitments and conditions shall be deemed to 
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be conditions imposed in writing by the Board in connection with the notice and this 
approval and, as such, may be enforced in proceedings under applicable law. 

Sincerely yours, 

dc. d . — > 

Robert deV. Frierson 
Deputy Secretary of the Board 


Attachment 

cc: Federal Reserve Bank of Richmond 
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Appendix 

Commitments 

1. Wachovia Corporation (“Wachovia”) and each of its subsidiaries engaged in physical 
commodity trading activities (collectively, “Notificants”) commit to the Board of 
Governors of the Federal Reserve System (“Board”) that they will limit the aggregate 
market value of physical commodities that they and any of their subsidiaries hold at any 
one time to 5 percent of Wachovia’s tier 1 capital. Notificants will include in this 

5 percent limit the market value of any physical commodities they hold as a result of a 
failure of reasonable efforts to avoid taking delivery in commodities transactions 
conducted pursuant to section 225.28(b)(8)(ii)(B) of Regulation Y. In addition, 
Notificants agree to notify the Federal Reserve Bank of Richmond if the aggregate 
market value of commodities held by them under the approval exceeds 4 percent of 
Wachovia’s tier 1 capital. 

2. Notificants commit to the Board that they will take and make physical delivery only 
of physical commodities for which derivative contracts have been authorized for trading 
on U.S. futures exchanges by the Commodity Futures Trading Commission or other 
commodities that have been specifically authorized by the Board. 

3. Notificants commit to the Board that they will not own, invest in, or operate facilities 
for the extraction, transportation, storage, or distribution of commodities. 

4. Notificants commit to the Board that they will act solely as financial intermediaries 
in the physical commodities market and will not process, refine, or otherwise alter a 
physical commodity itself Notificants will contract with a third party for any services 
that they need in connection with the handling of any commodity. 

5. Notificants commit to the Board that they will not store or transport physical 
commodities on their own but will only use storage and transportation facilities owned 
and operated by third parties. Notificants will enter into service agreements only with 
accredited, reputable independent third party facilities. 

Notificants agree that the foregoing commitments are deemed to be conditions imposed 
in writing by the Board in connection with its findings and decision on the notice filed 
by Wachovia to engage in physical commodity trading activities under section 225.89 of 
Regulation Y and, as such, may be enforced in proceedings under applicable law. 


PSI-FRB-20-000014 



2832 


From: Shaun.TQchner@gjencore.com {maiito:Shaun.Techner@gjencone.com] 
Sent: Friday, November 07, 2014 09:15 AM 
To: Geliasch, Tyler (HSGAC) 

Cc: Churches, Joel (HSGAC); Lueptow, Michael (HSGAC); Mullen, Bise (HSGAC) 
Subject: RE: Follow Up Questions 

Dear Mr Geliasch 


Please see below in red our responses to the questions that you raised. 


Redacted By 

Permanent Subcommittee on Investigations 
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Redacted By 

Permanent Subcommittee on Investigations 


3. Please confirm that the total deal was for two parts (1) a straight incentive to warrant metal in Detroit for 50,000 
metric tons atSl98/ton; and (2) a second portion conducted via two swap transactions that waste be between 
25,000-75,000 metric tons— of which 41,000 metric tons was ultimately done. 

This is not correct. The 41,000 MT swap transactions were not part of the 25,000 MT to 75,000 MT Incentive 
transaction. 

To clarify, there was: (1) a deal whereby Slencore agreed to place 50,000 MT of aluminum in a Detroit Metro 
warehouse in exchange for an incentive of $198/MT paid by Metro; (2) a deal whereby Glencore agreed to place 
25,000 MT to 75,000 MT on warrant In a Metro Detroit warehouse in exchange for an incentive $198/MT paid by 
Metro for any such tonnage placed on warrant; and separately, (3) a swap transaction involving 20,000 MT of 
aluminum located in Mobile; and (4) a swap transaction involving 21,000 MT of aluminum located In Baltimore, 
Giencore did not receive a $19S/MT incentive with respect to the swap transactions described in (3) and (4). 

4. Please confirm that Glencore had previously cancelled warrants in excess of 91.000 metric tons in Detroit before 
the deal started. Correct. 

5. Please confirm that, of the 91,000metrictonsthat was ultimately warranted pursuant to the deal in Detroit, 
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20,000 metric tons had never before been warranted at Metro and 71,000 tons had previously been warranted at 
Metro. 19,950 MT had never been warranted at Metro. The remaining 71,000 MT had previously been warranted at 
Metro. 

a. For the metal that was previously not warranted at Metro, please identify whether that metal was warranted 
pursuant to the 50,000 metric ton portion of the deal, the 21,000 ton swap, or the 20,000 ton swap. 

The 19,950 MT that had never been warranted at Metro was warranted at Metro pursuant to the 20,000 MT swap 
involving Mobile metal. 

Thank you. Please feel free to reach out with any questions. 

Tyler E. Geliasch 
Senior Counsel 

Permanent Subcommittee on Investigations 
U.S. Senate 

199 Russell Senate Office Building 
Washington, D.C. 20510 
{202) 224-9B72 


LEGAL DISCLAIMER. The contents of this electronic communication 
and any attached documents are strictly confidential and they may not 
be used or disclosed by someone who is not a named recipient. 

If you have received this electronic communication in error please notify 
the sender by replying to this electronic communication inserting the 
word "misdirected" as the subject and delete this communication from 
your system. 
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tmo New HafiipsWre Avenue NW.Was^iingtdn, DC 20036 

tel (202^974-5600 fax (soi) 974-5602 

CHAD BOURNE 

& PARKE :.LP 

Abbe David Lowell 
iilr^tel (202)774-5605 
'bdlovw1IS>chadbourne.coTn 


August S^i0l4 


By E-mrii 
Mt.foeBcyan 

Pijt&ianetit Subcommittee on Investigations 
Homeland Security & Governmental Affaiis Committee 
United States Senate. 

199 Pusseil Senate Office Building 
1st & Constitution, N.E., 

Washington, D.C. 20510 

Pe: PoHow-Up Requests 

Dear Mr. Bryan; 

I write on behalf of The Goldman Sa<^ Ijroup, Inc. (“Goldman Secbs“ or the *Pinn”) 
in connection with the efforts of the Permanent Subcommittee on Investigations (the 
“Subcommittee") tq better understand the nature and scope of activities of U.S. banlcs in physicali 
potamodities.' Goldman Sachs re^nds to certain requests coutamed in youi emails dated July 
22, 2014 and July 29, 2014, which we reproduce below for your convenience. We are 
continuing to work dUigently on the renaming requests and are contirming certain infonnation; 
and we will supplement diis submission with out additional responses next week. 


Redacted By The Permanent Subcommittee on Investigations 


’ TlKGoldmanSachsGroup, Inc. is the Firm’s publicly-held parent con^any. Infonnation 
leievant to the Subcommittee’s requests involves ttie activities of affiliates ccortrolled by the 
Fum operating both inside md outside the United States. 


NewYbrIt Wishh^tm LosARgetes MewcoOfy SJlbPsukD Londw Moscorw Warsaw Istanbul tJuba! aeljTrig 
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CHADBOURNE 

> PARKE llF 

Mr. Joe Bryan 


-4- 


August 8, 2014 



Request No. 10: Proyide a copy of Metro’s informatiou barrier policy Cibe complement to 
the GS poUcy). 

Ooldman Sachs’ informatioD hairier policy with iKpect to Metro applies to bodi 
Cbldman Sachs and Metro. Wepreviously produced diis policy to you on April 30, 2014 
(bearing production numbers GSPSICOMMODS00004059 - GSPSICOMMODS00004094). 
Metro has adopted an “Implementation Guide” 'for this infonnation barrier policy, which is 
m E^pendix thereto at GSPSICOMMODS00004089 - GSPS1COMMODS00004094). 
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CHADBOURNE 

; PARKE !, i i- 


Mr. Joe Bryan 


Augu^ 8, 2014 


Request Ko^ 13: Advise whether PWC’s statementUiat [there] no breaches of the 

ihformatiou barriers policy reflects: (1) a conclusion reached by FWC through its own 
ihvestigatioh of howinformatiaii have been shared ^th Goldman Sachs personnel, 
nr (2) what PWC was advised by Goldman Sachs. 

As reflected in its at^thfion rq)oit we previously produced to yon on April 3t), 2014 
gjearing production n-umbers GSPSICOMMODS00004096 - GSPSIt:bMiVlODSD00041 1 2), 
Piicew^rhouseCoopers (‘TwC’*) examined the assertion made by Metro ' s management that 
its information bairier controls were: . 

“1) suitably deseed during the period April 1, 2012 to December 3 1, 201 2 
tp provide tea^nable assuriitK^e that the control objectives established by 
management and described herein would thieve compliance wifli the 
LME Notice if these controls were complied with satisfactorily, and service 
organizations applied then controls conjemplated by Metro in the design of 
Metro’s controls rdated to the LME Notice, and 2) were operating with sufficient 
effectiveness to provide reasonable assurance that the specified control Objectives, 
included in Management’s Description, were achieved during the period from 
April 1, 2012 to December 31,2012.” 

GSPSKlbMMODS00004096. In concluding ffiat Metro’s management assertion with respect to 
the above "is fairly stated, in all materia! respects” (except for one deficiency relating to timely 
retnoval of terminated employees’ axjcess to Metro’s systems), PwC conducted an on-site 
exazninafion for several weeks duimg which it independently tested each of the control 
tAijectives identified in Metro’s management description, ha support of these control objectives, 
Metro provided PwG with relevant documents and evidence of controls, and PwC requested and 
recedved adcfiticaiai information necessary to arrive at its conclusion. 

PwC also examined the assertion made by Metro^s management (similar to that made in 
2012) regarding Metro’s information hairier controls for the period January l,;2013 ‘to December 
31, 2013. Afier an on-site examinatioiL similar to flie one conducted in 2012, PwC concluded 
diat Metro's management assertioti with respect to such controls "is fairly stated, in all material 
rejects.” We did notreceive PwC’s 2013 repoTt until after we made our submission to you on 
April 30,2014; this report is encb&ed as Exhibit B (bearing production numbers 
GSPSICOMMODS00004120 - GSPSICOMMODS00004136). 
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CHADBOURN E 

PARKE Li.P 


Kfr.joeBtyan Augusts, l014 


Redacted By The Permanent Subcommittee on Investigations 


Reqai^ No. l5: Indicate whether any Goldman Sachs employee has ever reported 
inadvertently receiving Metro confidential information and, so, for each incident, provide 
the date, circumstances, employee, and informatioD involved. 

Based on its reasonably diligent review of readily accessible information, Goldman Sachs 
dbQi not believe diat any employee has ever r^oited receiving inadvertently Metro information 
that is confidential nmleT the applicable policy. 


Redacted By The Permanent Subcommittee on Investigations 


Request No. 20: Describe the circumstances that led Goldman Sachs to significandy 
ihcreaseits physical aluminum holdings betwera March 2D12 and April 2012 and 
subsequently reduce tiiose holdings. 

As we tfiscussed at our meefing with you on July 1 6, 2014, in the wake of the large 
suiplr^ of alumioum foat developed as a resiilt of foe recession, Goldman Sachs decided to 
Oxpand its base metal marimt-m^ng activities in order to provi^ a broajder range of liquidity 
and risk management products and services. As part of this inifiative, we isitiany ra^anded 
trading relationships with “producer” clients. Di^g foe course of 2012, we focused on 
expanding relationships with “consomei^’ clients. In order to support an expanded consumer 
finnehise, we sought to increase our inventeny position. 
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CHADBOURNE 

E PARKE L L f 


-Mf. Jiie Btyan -7- August 8, 2014 

As WB also discQSseil atouc meetiog, we ideotified three primary means to build 
inveutoTy; gj SDurcing frorn producers, (ii) sourcing fiom other intermediaries, and (iii) 
souroing ftom the UvIE. We determined that sourring metal from the LME Would be the 
most cost-effective means of Obtaining desired inventory for our consumer ftanchise. 

The inCf-eaSe in our warrant position in March and Ajhil Of 2012 reflected, oUr first ef&nt 
to build fllis inventory position. At tins time we directed our eHorts at souming inventory that 
tyouidbe immediately available Ip ptovirte tb consumer Clients, In this context, acquiring 
warrants for inetal held at warehouses fliat were not subject to gucues was the nteans by which 
sought, to obtain,such immediately available inventory. To achieve fliis, we purchased futures 
eoflfiacts for delivery in Apil 20 12 and sold futures contracts for delivery in May and June 
2012. We endeavored to purchase a sirfficient vohrme of futures contracts such that the parlies 
to fhc oflief Siito offlie transactions would deliver at least some waitants ftom liou-queue 
Watehorrses to meet their obligations at the time of settlement 

Our purchases did aot yield non-rpreue wattanls.. Accmdingly, We delivered the warrants 
that We received ftom our April pirrchases to safely our sale commitments in May and June. 

This delivery- accounts for the decrease in our warrant position in May and June 2012. 

Requestlio. 21: Describe and explain the actions taken by Goldman Sachs to significantly 
increase its physical aluminum holdings in December 2012 and svbseqnently reduce those 
holdings. 

•After our experiaiee in the Spring of 2012, we' considered a lon^-teBftl strategy to- 
developng oiu consumer ftanchise. business. Dialogue with consumer ciienls revealed clienf 
interest in having Goldman Sachs serve as a source Of Supply for metal in the future and as a 
counterparty on forward-starting hedge transacfions. To facilitate this, we implemented a 
Strategy to acquire inventory that would be accessible both in the near and longer temi. 

We executed this strategy by purchasing fiflures contracts for delivery in December 2012. 
hr order to rtraintain a balanced prrsition, we sold futures contracts in January 2013. We 
eirdeavored to purchase a snflficient volume Of futores contracts such that the patties to the ofher 
side of the transactions would deliver at least some warrants from non-qtreue locatioirs. 

We tpoh the December 20 12 position to settlement and acquired the underlying warrants. 
We .{heiiidid two things with th«e warrants. First, we used oyer 50% of the warrants to meet our. 
obligations rmder our January position. Then, we retained the balance of the warrants, most of 
which related to metal in Detroit and Vlissingen, and cancelled the Waitants. W e then rolled the 
balance of our January shmt position by purchasing an equivalentvolumeof January 2013 
futures add selling an equivalent volume of futures for delivery at the times when we expected 
metal to be loaded out in relation to the waitants we had cancelled. 
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CHADBOURN E 
: PARKE 


Mr. Joe Bryan -8- August 8, 2014 


This stral^y r^lted in our wairant inventory position moving from j^proximately 
150,000 MT before December 20 12, tO approximately 1.3m MT in D«:€mber2012 and 
a{qm)X3mafdy 600, 0(M) MT in January 20 H 


Redacted By The Permanent Subcommittee on Investigations 


Request No. 24: Provide a descrlpttan of Metro's processes for warrant canceDatioa. 

Metro has adopted outbound procedures relating to warrant cancellations, which have 
been in effect since at least April 2002. Pursuant to these procedures, the bolder of a warrant 
instnicts its clearing broker or agent to have the warrant retrieved from the depository. The 
brnkcriagent issues instructions to the depository to rdtrierve the w^arrant through the LME’s 
SWORD system. Once retrieved, the warrant is tendered to Metro's agent, ICS, for cancellation. 
ICS processes the cancellation in SWORD and prepares release documentation. ICS then sends 
release instructions to Metro, and Metro adjusts the stock report so that the warrant is reflected as 
cancelled Metro confirms receipt to the customer of cancellation instructions. Metro then 
i^es an invoice for any unpaid rent and FOT charges. Once outstanding amounts owed to the 
*w;aBbouse have been settle and the customer f^rvides detailed shipping instructions, Metro 
DOtifres the customer of speciSc load-out dates and the numbrn^ of pick-up slots by warehouse. 
The customer mst confirms acceptance of delivery dates/details. Metro issuw a Notice of Cargo 
Release Procedures which defines pick-up requirements, including carricr/driver details that 
must be supplied prior to truck arrival. The customer then provides pick-up details prior to the 
b^iming of each delivCTy date. Once the metal has been placed on ihc truck, the truck ojrerator 
and Metro sign a bill of lading confirming details of the load out. Metro then adjusts the stock 
r^KiTt so that die metal associated with the warrant is reflected as delivered out in the LME’s 
SWORD system. 
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Request No. 25: Indicate any t^asion In wludi cancelled wafrtdts in the Metro queue 
'Were re-warranted prior to load out, and provide the identity of the party that owned those 
warrants at both the time of cancellation and at re-warranting. 

&iclosed as Exhibit D is a spreadsheet (bearing production number 
GSPS1COMMODSW)004251) diat Metro prepared in response to tins Request identifying 
instances duringthc period 2010 to the present where ’warrants for aluminum in Metro’s Detroit 
queue were re-issued prior to load out, as well as the entity that cancelled the warrant and 
requested that the warrant be rc-issued. As mentioned above in response to Request No. 22, this 
spreadsheet shows that 1 ,2 U warrants for 30,275 MT of aJuminum were re-issued on January 6, 
2011. A<xordingto Metro’s records, DB (Deutsche Bank) Energy Trading LLC wTisthc metal 
owner dial cancelled warrants for 100,000 MT of aluminum on September 17, 2010 and 
subsequently requested the re-issuance of warrants for 30,275 MT ; the remaining 69,725 MT of 
aluminum were shipped out of Metro's warehouse. 

Request No. 26. For the period begiiming with Goidmn Sacht^s purchase of Metro in 
February 2010 nutil June 2014, provide copies of the following Metro documents: 

a. Monthly GCPIL data packages; 

b. Board Information Packs; 

c. **ODe-pager^ documents and any other Metro confidential information 
provided to IsabeDe Ealet; 

(L Documents containing Metro-copfidential hifonnation (hat was provided to 
any other “designated individuar under Goldman's information barrier 
policy; 

e. Any other documents contaiiiing Mctro-confidcntial information that were 
approved by Divisional Compliance for distribution to individuals who were 
not spedfleaDy authorized by name under the informatioD barrier policy to 
receive confidential Metro information. 

In partial response to (a) of this Request, we are producing documents (bearing 
production numbers GSPSrCOMMODSOO(K)4252 - GSPSICOMMODS00009250) consisting of 
GCPIL data packages refercocol in Goldman Sachs' mformation barrier policy for the period 
Jamuary to June 2014. We are continuing to prepare and process for pnxluctioa such GCPIL data 
packages from the requested period and will supplement this production next week. In response 
to (b), we arc producing docriments (bearing production numbers GSPSICOMMODS00009251 - 
GSPSICOMMODS00009637) consisting of Metro board informatioa packs referenced in the 
mformatiem barrier policy attd prepared in connection wifo each M^ro board meeting during die 
period February 2010 until June 2014. In re^onse to (c), wc are producing documents (Iwaring 
production numbers GSPSICOMMODS00009638 - GSPSICOMMODS00009693) consisting of 
monthly management updates for the period March 2010 to June 2014; no update was prepared 
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for Febnary 20 1 0. Please note that these materials are encrypted. We will send you by email 
the hyperlink and password for you to electronically retrieve these materials. 

In response to (d) and (e) of this Request, Goldman Sachs believes that, based on its 
reasonably diligrat search of readily accessible infoitDatioQ, there are no responsive docum^ts. 

Reqae^No. 27: Advise whether logs are kept documenting oral transndssions of 
confidential Metro information to Goldman Sachs employees. If logs are kept, please 
provide tiiote logs. 

The information barrier policy relating to the transtnission of Metro confidential 
information aj^lies consistently without regard to whether the information is transmitted orally 
or in writing. Pursuant to this policy, Goldman Sachs* Compliance Department keeps track of 
"Designated Individuals" and other individuals authorized to receive access to certain Metro 
confidentiaJ information, but does not maiDiaiQ logs documenting the transmission of such 
information. As wc dacussed during our July 1 6 meeting, Goldman Sachs has various measures 
in place to enforce its information banier policy, and Compliance ha.s found no unauthorized 
instances where Metro confidential information was transmitted to Goldman Sachs sales and 
trading personnel. 

Request No. 28: Advise how much of the approximately l.S mflUon tonnes of aluminum 
that was owned by Goldman as of December 2012 was stored in Metro and Vlisslngen, 
respectively. 

As of Decembw 3 1 , 20 1 2, Goldman Sachs stored 32.06'/d and 5 1 .47% of the 
approximately 1 .5 million MT of aluminum at Metro and Vlissmgcn, reflectively. 

• • » 


Redacted By The Permanent Subcommittee on lDvestigatioD.s 
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Augusl 8, 2014 


Redacted By The Permanent Subcommittee on Investigations 


Sincerely, 

Abbe David Lowell / 

Enclosures 

cc: Rlise J. Bean, Fsq. 

Steven R. Peikin, Esq. 
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1200 New Hampshire Avenue NW. Washington, DC 20036 

tei {202} 974-5600 fax (202) 974-5602 

CHADBOURN E 

& PAR KE LLP 

Abbe David loweil 
direct tei (202)974-5605 
adlowell@chadbourne.com 


April 30, 2014 


By E-mail 

David Katz, Esq. 

Permanent Subcommittee on Investigations 

Homeland Security & Governmental Affairs Committee 

United States Senate 

199 Russell Senate Office Building 

1^' & Constitution, N.E. 

Washington, D.C. 20510 

Re: Anril 2. 2014 Email 

Dear Mr. Katz: 

I write on behalf of The Goldman Sachs Group, Inc. (“Goldman Sachs” or the “Firm”) in 
connection with the efforts of the Permanent Subcommittee on Investigations (the 
“Subcommittee”) to better understand the nature and scope of activities of U.S. banks in physical 
commodities.’ Goldman Sachs responds to the requests contained in your April 2, 2014 email, 
which we reproduce below for your convenience. 

Request No. 1: Goldman Sachs and Metro International Trade Services (“Metro”) policies 
relating to compliance with LME rule on Information Barriers Between Warehouse 
Companies and Trading Companies. 

Enclosed are Goldman Sachs’ information barrier policy regarding Metro and 
accompanying appendices, as well as Metro’s “Implementation Guide” with respect to such 
policy currently in effect (bearing production numbers GSPS1COMMODS00004059 - 
GSPSICOMMODS00004094). 


The Goldman Sachs Group, Inc. is the Firm’s publicly-held parent company. Information 
relevant to the Subcommittee’s requests involves the activities of affiliates controlled by the 
Firm operating both inside and outside the United States. 


New York Washirtgton Los Angeles Mexico City S 3 o Paulo London AAosoiw Warsaw Kyiv Istanbul Dubai Beijing 
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Request No. 2; Metro’s practitioner assurance reports for compliance with LME rule on 
Information Barriers Between Warehouse Companies and Trading Companies for the 
years 2011, 2012, and 2013. 

Enclosed are (i) the attestation report prepared by PricewaterhouseCoopers LLP of 
Metro’s information barriers for the period April 1, 2012to December31, 2012 conducted 
pursuant to the LME’s Notice 1 1 /334, and (ii) a letter dated July 29, 20 1 3 from the LME 
regarding the report (bearing production numbers GSPSICOMMODS00004095 - 
GSPSICOMMODS000041 12). No such report was prepared for 2011, and the report for 2013 
has not yet been completed. 

Request No. 3: As of January 2010 and every six months thereafter, the total number of 
sheds operated by Metro and the number of those sheds that were LME listed. 

Enclosed as Exhibit A is a chart prepared in response to this request (bearing production 
number GSPSICOMMODS00004 n3), which contains the total number of sheds operated by 
Metro in the United States and abroad, including LME-approved sheds (which are identified as 
such), as of January 1, 2010, June 30, 2010, December 31, 2010, June 30, 2011, December 31, 
2011, June 30, 2012, December 31, 2012, June 30, 2013, and December 31, 2013. 


Redacted By 

Permanent Subcommittee on Investigations 


PSl-GoldmanSachs-09-000002 



2848 


CHADBOURNE 

& PARKE LLP 
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Redacted By The Permanent Subcommittee on Investigations 


Request No. 5: In a February 20, 2014 letter, you provided an attachment with a revised 
table. The second column of SSPSICOMMODS00000002-R produced by Goldman reflects 
“aluminum readily deliverable” that was held by Goldman Sachs. Please indicate how 
much aluminum reflected in that column as having been held by Goldman Sachs on “YTD 
High” and “YTD Low” dates was on-warrant, cancelled, and off warrant, respectively.’ 

The “aluminum readily deliverable” figures in the attachment accompanying our 
February 20, 2013 letter (at GSPSICOMMODS00000002-R) refer to physical inventory, and all 
aluminum reflected in the second column of that attachment is off-warrant metal. Goldman 
Sachs is unable to ascertain what, if any, portion of this off-warrant metal was originated from 
cancelled warrants through the retrieval of records from centralized, automated sources. In many 
instances, the metal was involved in several transactions over a period of time, and the systems 
utilized by Goldman Sachs do not record such historical information in any systematic way. To 
attempt to identify whether the off-warrant metal orig^ated from cancelled warrants would 
entail an extremely burdensome, lengthy and manual process. We would appreciate the 
opportunity to discuss with the Subcommittee the difficulties that we would encounter in 
attempting to include such infonnation in our response and whether there is other readily 
accessible information that might be of interest to the Subcommittee. 

Request No. 6: For each six-month period between January 2010 and January 2014, the 
number of warrants associated with aluminum held in a Metro warehouse that were 
cancelled by Goldman Sachs and the dates on which those warrants were cancelled. 

Enclosed as Exhibit C is a chart prepared in response to this request (bearing production 
number GSPSICOMMODS000041 1 5), which contains the total number of warrants cancelled by 
Goldman Sachs’ affiliates during the requested period for aluminum stored in Metro’s sheds 
located in the United Stales and abroad and the cancellation dates. Please note that there were no 
such cancellations in 2010. 


’ The letter identified in Question 5 was submitted on February 20, 2013, and the page 
Question 5 references therein is GSPSICOMMODS00000002-R. 
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April 30, 2014 


R^uest No. 7: Goldman physical aluminum holdings by month for the period of 
September 2012 through September 2013. 

Enclosed as Exhibit D is a table prepared in response to this request (bearing production 
number GSPSICOMMODS000041 16). This table provides month-end physical aluminum^ 
inventory data for Goldman Sachs’ Global Commodities Business Unit, a part of the Firm’s 
Securities Division through which it acts principally as a market maker for derivatives of 
commodities and conducts related activities. The inventory amounts we provide are the holdings 
by month for the period September 2012 through September 2013. 

We are not providing at this time inventory data for the following groups: (1) Goldman 
Sachs Asset Management, a group within the Investment Management Division that acts as an 
advisor to investors that may trade commodities, futures, and derivatives on commodities but 
rarely, if ever, takes actual delivery of the underlying commodities; (2) Merchant Banking 
Division, a group that manages private equity funds sponsored by Goldman Sachs and makes 
investments in a range of companies, including industrial and other companies that may hold 
inventory in physical commodities in the course of their normal operations; and (3) the Special 
Situations Group, a group within the Firm’s Securities Division that specializes in principal 
investing and lending and is the primary group within Goldman Sachs that engages in middle- 
market financing and investing activity. We note that each of these groups is engaged in 
financing, investing and investment management activities and each is separate from the Firm’s 
Global Commodities Business unit, which as noted above, is the group through which the Firm 
conducts its core commodities activities. Further, in many instances the investments held by 
these groups are minority positions in companies in relation to which the Firm does not have 
direct access to commodity inventory positions. We would, however, appreciate the opportunity 
to discuss with the Subcommittee the business and activities of these groups and the difficulties 
and practicalities that we would encounter in attempting to include them within our response. 

The inventory amounts recorded in this table reflect the final inventory as of month-end 
obtained from physical commodity reconciliations as recorded in the Firm’s records by Goldman 
Sachs’ Commodities Operations Group. The inventory amounts recorded in this table reflect 
inventories of physical aluminum held by the Firm in its “Firm” designated accounts. 


As mentioned above, we have included information relating to aluminum alloy, which 
constitutes a small portion of the physical inventory for the relevant period. 
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* ♦ 


+ 


Redacted By 

Permanent Subcommittee on Investigations 


Enclosures 

cc: Steven R. Peikin, Esq. 
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PSI Submission, Goldman Sachs * 4.30.14 
Exhibit A 

Metro Sheds Worldwide 


I Year 

Total Active 

LME Sheds 

Non-LME Sheds 

Total Sheds I 

l-Jan-lO 

89 

0 

89 

30-Jun-10 

99 

0 

99 

31-Dec-lQ 

106 

0 

106 

30-Jun-ll 

110 

0 

110 

31-Dec-ll 

116 

0 

116 

30-jun-12 

lie 

0 

116 

31-Dec-12 

lie 

0 

116 

30-Jun-13 

107 

3 

110 

31-Dec-13 

99 

3 

102 
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PSl Submission, Goldman Sachs - 4,30.14 


Exhibit 6 


Metro Sheds Worldwide 

Primary Aluminum & NASAAC/Alloy Storage (Metric Tons} 


1 Date 

On-Warrant 

Cancelled 

Off-Warrant I 

l-jan-2010 

1,410,800 

47,600 

116,225* 

30-Jun-2010 

1,508,480 

79,180 

93,200 

31-Dec-201Q 

1,548,000 

76,655 

191,375 

30-Jun-2011 

1,369,742 

375,285 

165,295 

31-Dec-2Q11 

1,568.135 

136,770 

45,965 

30.Jun-2012 

944,610 

737,275 

105,195 

31-Dec-2012 

628,765 

1,088,720 

25,195 

30-Jun-2013 

493,915 

1,115,425 

107,860 

31*Dec-2013 

429,145 

1,234,665 

63,025 


* Note: Off-Warrant for l-ian-2010 reflects inventory as of 31st January 2010. 
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Exhibit D 



Aluminum 

Warrants^ 

• [Metric Tons] 

Aluminum 
Readily Deliverable^ 

: [MetricTons] 

Sept 30th 2012 - unit 


211,227 

Sept 30th 2012 - $MV (mm) 


488 

Oct 31st 2012 -unit 


203,268 

Oct 31st 2012-SMV(mm) 


431 

Nov 30th 2012 - unit 


04 498,983 

Nov 30th 2012 - SMV (mm) 


!, ! 

Dec 31st 2012 -unit 

1 31.69L 

'.s V>:219,252 

Dec 31st 2012 - SMV (mm) 

2 T> 

I.-- 

Jan 31st 2013 - unit 

■■ is.ri- 

228,191 

ian 31st 2013 -SMV (mm) 

1,71. 


Feb 28th 2013 -unit 

■ »,73. 

2 .-'. 

feb 28th 2013 - SMV (mm) 

1.17.- 


Mar 31st 2013 -unit 

MiES.- 

2SC5:- 

Mar 31st 2013 -SMV (mm) 

1.C.3 


Apr 30th 2013 -unit 


23 c CC- 

Apr 30th 2013 -SMV (mm) 

1 ,P 0 . 

.r 614 

May 31st 2013 -unit 

: 37,5SA 

; 273,108 

May 31sl 2013 - SMV (mm) 


S80 

Jun 30th 2013 • unit 

‘29,17;- 

227,044 

Jun30th 2013 -SMV (mm) 


: 

Jui31st 2013 -unit 

S26,93: 

V- 260,259 

Jul 31st 2013 -SMV (mm) 

94: 

C S25 

Aug 31st 2013 - unit 

■185.32'^ 

233,975 

Aug 31st 2013 -SMV (mm) 

B73 

I 1 . ..,.469 

Sep 30th 2013 -unit 

C95,ii: 

7- 025 : 

Sep 30th 2013 -SMV (mm) 

hO' 

i , 44f> 


Footnotes 

1 } includes both warrants and cancelled warrants on aluminum and aluminum alloy 
where related inventory is not deliverable within 30 days. 

2) Includes aluminum and aluminum alloy readily deliverable within 30 days. 
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Chadboume & Parke liP 
1 200 New Hampshire Avenu^ NW 
Washington, OC 20036 
telephone: (202) 974-5600 

Abbe David Lowell 
direct tel {202)974-5605 
adlowell@chadbourne.com 


September 19, 2014 


By E-mail 
Ms. Elise J. Bean 

Permanent Subcommittee on Investigations 

Homeland Security & Governmental Affairs Committee 

United States Senate 

199 Russell Senate Office Building 

1st & Constitution, N.E. 

Washington, D.C. 20510 

Re: Follow-Up Requests 

Dear Ms. Bean: 

I write on behalf of The Goldman Sachs Group, Inc. (“Goldman Sachs” or the “Firm”) 
in connection with the efforts of the Permanent Subcommittee on Investigations (the 
“Subcommittee”) to better understand the nature and scope of activities of U.S. banks in physical 
commodities.’ Goldman Sachs responds to certain requests attached to your email dated 
September 9, 2014, which we reproduce below for your convenience. We are continuing to 
work diligently on the remaining requests and will supplement this submission with additional 
responses next week. 


' The Goldman Sachs Group, Inc. is the Firm’s publicly-held parent company. Information 
relevant to the Subcommittee’s requests involves the activities of affiliates controlled by the 
Firm operating both inside and outside the United States. 
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Redacted By 

Permanent Subcommittee on Investigations 


Request No. 6: Please provide financial statements for Nufcor International Ltd. and its 
related entities for each year from 2010 through 2013. 

Enclosed as Exhibit B (bearing production numbers GSPSICOMMODS00046241-80) are 
Nufcor International Ltd.’s financial statements for 201 1, 2012 and 2013. Enclosed as Exhibit C 
(bearing production numbers GSPSICOMMODS00046281-300) are Nufcor Capital Ltd.’s 
financial statements for 201 1 and 2012. No financial statement for Nufcor Capital Ltd. was 
prepared for 2013 because this entity is in the process of being dissolved. 

Request No. 12: Please confirm that Nufcor’s business is being wound down and will be 
sold or exited upon the fulfillment of its contractual obligations which currently extend to 
2018. 


We confirm that Nufcor’s business is being operated in a “wind-down” mode pursuant to 
which we are operating only to meet and manage current supply obligations, the last of which are 
scheduled to occur in 2018. 

Request No. 14: Please confirm that, upon acquisition of Nufcor and throughout 
Goldman’s ownership, Nufcor did not own or trade Separative Work Units (SWUs). 

We confirm that Nufcor possessed no SWUs at the time Goldman Sachs acquired it and 
has not owned or traded SWUs since such acquisition. 
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Request No. 20: Please provide a brief description of the December 2003 acquisition of 
power plants from Cogentrix and the subsequent sales of those plants, including the 
number of power plants involved, the plant locations, and the years of the sales. Please 
specify how many were coal-fueled plants, and describe the extent to which Cogentrix or 
Goldman supplied those plants with coal from 2004 to 2012. 

Goldman Sachs acquired 1 00% of the shares of Cogentrix Energy Inc. (“Cogentrix”) in 
December 2003. At the time of the acquisition, Cogentrix owned interests in 24 power plants, 14 
of which were coal-fired. Throughout Goldman Sachs’ ownership of Cogentrix, Cogentrix 
employees managed the company’s fuel procurement needs. Goldman Sachs did not provide 
coal to plants owned by Cogentrix during the period in which it had an ownership interest in 
such plants. Following the initial acquisition by Goldman Sachs in 2003, Cogentrix acquired and 
disposed of interests in various power plants through different transactions of which two are the 
most significant. The first, completed in September 2007, involved the sale of 80% of 
Cogentrix’ s interests in a portfolio of 14 plants to funds managed by Energy Investors Funds. 

The residual 20% interest in such portfolio was sold to such funds in May 2011. The second, 
completed in December 2012, involved the sale of Cogentrix’ s interest in the remaining portfolio 
of U.S. plants to funds managed by the Carlyle Group. 

Request No. 25. Please confirm that, in March 2011, Coalcorp paid Goldman about $6.2 
million to settle claims related to the La Francia mine purchase involving locomotive 
problems, unpaid import value-added taxes, and real property title issues. 

We confirm that in March 201 1 Coalcorp paid Goldman Sachs about $6.2 million to 
settle certain claims relating to the La Francia mine purchase. 

Request No. 27: Please provide a copy of the Y-10 fdings on Goldman’s acquisitions of the 
La Francia mine and related assets in 2010 and the Hatillo mine and related assets in 2012. 

Enclosed as Exhibit D (bearing production numbers GSPSICOMMODS00046301-317) 
are copies of Y-10 filings relating to Goldman Sachs’ acquisitions of the La Francia and Hatillo 
mines. 
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September 19, 2014 


Redacted By 

Permanent Subcommittee on Investigations 


Request No. 29: Please provide financial statements for CNR and its related entities for 
each year from 2010 through 2013. 

Enclosed as Exhibit F (bearing production numbers GSPSICOMMODS00046319-495) 
are the financial statements for CNR and its related entities for the periods during whieh we 
owned them in the applicable time frame. With respect to the financial statement for CNR III 
Ltd. Sucursal Colombia, please note that it is in Spanish; if you would like an English 
translation, please let us know and we will prepare one. 

Request No. 36: Please confirm that, during 2014, CNR has not exported coal from 
Colombia due to Colombian port regulations requiring the direct loading of coal onto 
ships, which has precluded CNR’s use of the port it had previously used to export coal. 

We confirm that since January 1, 2014, CNR has not exported any coal it produced in 
Colombia. 


Redacted By 

Permanent Subcommittee on Investigations 


Request No. 41: Please provide copies of any marketing or sales contracts between CNR 
and any other Goldman-related entity (including J. Aron) regarding the marketing and 
sales of coal. 

Enclosed as Exhibit G (bearing production numbers GSPSICOMMODS00046496-530) 
are copies of the marketing agreements entered into between CNR entities and J. Aron. 
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Request No. 42: Please confirm that Goldman Sachs did not inform the Federal Reserve 
staff of its intention to provide marketing and sales services to CNR prior to its acquisition 
of CNR or prior to providing those services. 

We confirm that we did not discuss with the Federal Reserve staff the intention to act as 
CNR’s agent/broker to market coal under an arrangement in which Goldman Sachs personnel 
would not assume responsibility for decision making on behalf of the company. As the Federal 
Reserve noted in promulgating its merchant banking rules, the services specifically listed in the 
rule are not intended to be a complete list but instead to identify the types of relationships that 
would not involve routine management. We believe that the commodity brokerage services 
provided fall within the ambit of permissible services, and we did not seek Federal Reserve 
review in light of the published guidance. 

Request No. 43: Please confirm that Goldman does not own, operate, or possess a major 
investment in any coal mine outside of Colombia. 

We confirm that Goldman Sachs does not operate, possess or own on its balance sheet a 
major investment in any coal mine other than CNR. 

Request No. 50: Please provide the complete names of the Columbian government entities 
abbreviated by the acronyms ANLA, ANI, and MAVDT. 

Set forth below are the complete names of the requested entities: 

• ANLA: Autoridad Nacional de Licencias Ambientales (National Environmental 
Licensing Authority). 

• ANI: Agenda Nacional de Infraestructura (National Infrastructure Agency). 

• MAVDT: Ministerio de Ambiente, Vivienda, y Desarollo Territorial (Ministry of 
Environment, Housing, and Territorial Development). 

it 4r A 


Redacted By 

Permanent Subcommittee on Investigations 
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Enclosures 

cc: Mr. losepk Bryan 

Tyler Gellasch, Esq. 
Steven R. Peikiti, Esq. 
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Chadboume & F^rlie LLP 
1200 New Hampshire Avenue, NW 
Washington, DC 20036 
telef^one: 02 974-5600 

Abbe David Lowell 
directtel (202)974.-5605 
adloweil@chadbourr(e.com 


October 30, 2014 


By E-mail 

Tyier Geliasch, Esq. 

Permanent Subcommittee on Investigations 

Homeland Security & Governmental Affairs Committee 

United States Senate 

199 Russell Senate Office Building 

1 St & Constitution, N.E. 

Washington, D.C. 20510 

Re: Follow-Up Requests 

Dear Mr. Geliasch: 

I write on behalf of The Goldman Sachs Group, Inc. (“Goldman Sachs” or the “Firm”) 
in connection with the efforts of the Permanent Subcommittee on Investigations (the 
“Subcommittee”) to better understand the nature and scope of activities of U.S. banks in physical 
commodities.' Goldman Sachs and Metro International Trade Services LLC (“Metro”) respond 
to certain requests you have made by email on October 27, 20 1 4 and by telephone, which we 
reproduce below for your convenience. We are continuing to work diligently on your remaining 
requests and will supplement this submission with additional responses as soon as possible. 


Redacted By 

Permanent Subcommittee on Investigations 


' The Goldman Sachs Group, Inc. is the Firm’s publicly-held parent company. Information 
relevant to the Subcommittee’s requests involves the activities of affiliates controlled by the 
Firm operating both inside and outside the United States. 
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Tyler Gellasch, Esq. -3- October 30, 2014 

Supplemental Coal Request No. 1: Provide details in connection with a labor dispute 
identified in a financial statement for CNR produced by Goldman Sachs to the 
Subcommittee and state whether the financial statement is a public document 

During our interview with the Subcommittee on September S, 2014, we discussed the fact 
that production at the La Francia mine was suspended as a result of a dispute between CNR and 
the company it contracted to perform mining operations, CMC. 

In January 2013, CMC ceased providing operational services and vacated the La Francia 
mine site, causing CNR to suspend production at La Francia. Certain CMC employees, who had 
been left without work as a result of CMC’s abandonment, remained on the premises of La 
Francia. CNR consulted local authorities to seek assistance in having the individuals leave the 
mine site. In addition, other individuals— believed by CNR to be relatives of the individuals on 
the La Francia premises — occupied the quarters used by employees of the CNR affiliate that 
owns the El Hatillo mine. This caused the CNR affiliate to incur costs to provide alternative 
housing for its employees. 

Ultimately, CNR, W'orking with the Ministries of Labor and Mining and local government 
authorities, resolved the situation with the former CMC employees in July 2013. As part of this 
resolution, CNR made settlement payments of COP20 million (~US$ 10,000) each to 120 
individuals.^ These payments were made by checks issued by CNR to the relevant individuals. 
The Ministry of Labor verified the identity of the individuals and their status as former 
employees of CMC. 

The CNR financial statement at issue is not a public document. 

* * * 

We wish to stress that certain information included in this submission in response to the 
requests by the Subcommittee did not previously exist in this form. Goldman Sachs and Metro 
used various technology and manual resources to generate such information. While Goldman 
Sachs and Metro believe that the information contained in this letter and documents enclosed 
with this letter are reasonably accurate, Goldman Sachs and Metro carmot make an absolute 
representation that they are complete or that there were not some inadvertent errors in their 
preparation. We will provide further updates or corrections if we determine that corrections are 
warranted. 


^ The CNR financial statement incorrectly converted the COP20 million (Colombian peso) to 
be valued at US$20,000. The accurate value in US dollars is US$1 0,000. 
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cc: Elise J. Bean, Esq. 
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309 

16-Mar-12 

307 

19-Mar-12 

306 

20-lViar-12 

305 

21 -Mar-1 2 

303 

22-Mar-12 

302 

23-Mar-12 

301 

26-lVlar-12 

299 

27-IVlar-12 

298 

28-Mar-12 

296 

29-Mar-12 

295 

30-Mar-12 

294 

2-Apr-12 

292 

3-Apr-12 

291 

4-Apr-12 

289 

5-Apr-12 

288 

10-Apr-12 

287 

11-Apr-12 

285 

12-Apr-12 

284 

13-Apr-12 

282 

16- Apr-12 

281 

17-Apr-12 

298 

18-Apr-12 

297 

19-Apr-12 

296 

20-Apr-12 

294 

23-Apr-12 

293 

24-Apr-12 

291 

25- Apr-1 2 

290 

26-Apr-12 

289 

27-Apr-12 

287 

30-Apr-12 

286 

1-May-12 

284 

2-May-12 

283 

3-May-12 

282 

4-May-12 

286 

8-May-12 

285 

9-IVlay-12 

283 

10-May-12 

286 

11 -May-1 2 

285 

14.May-12 

284 

15-May-12 

282 

16-May-12 

305 

17-May-12 

317 

18.May-12 

325 
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21 -May-1 2 

324 

22-May-12 

337 

23-iVlay-12 

335 

24-May-12 

334 

26-iVlay-12 

332 

28-IVlay-12 

331 

29-May-12 

329 

30-May-12 

328 

31-May-12 

327 

1-Jun-12 

325 

6-Jun-12 

324 

7-Jun-12 

322 

8-Jun-12 

321 

11-Jun-12 

325 

12-Jun-12 

324 

13-Jun-12 

322 

14-Jun-12 

363 

15-Jun-12 

362 

18-Jun-12 

361 

19-Jun-12 

359 

20-Jun-12 

358 

21-Jun-12 

357 

22-Jun-12 

355 

25-Jun-12 

354 

26-Jun-12 

358 

27-Jun-12 

357 

28-Jun-12 

356 

29-Jun-12 

354 

2-Jul-12 

353 

3-Jul-12 

358 

4-JUI-12 

357 

5-JUI-12 

356 

6-JUI-12 

354 

9-Jul-12 

357 

10-Jul-12 

356 

11-Jul.12 

368 

12-JUI-12 

367 

13-JUI-12 

373 

16-Jul-12 

372 

17-JUI-12 

371 

18-Jul-12 

369 

19-JU1-12 

368 

20-JUI-12 

367 

23-JUI-12 

365 

24-JUI-12 

364 

25-Jul-12 

362 

26-JUI-12 

361 
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27-JUI-12 

360 

30-JUI-12 

358 

31-JUI-12 

357 

1 -Aug-1 2 

357 

2-Aug-12 

356 

3-Aug-12 

354 

6-Aug-12 

353 

7-Aug-12 

351 

8-Aug-12 

350 

9-Aug-12 

349 

10-Aug-12 

347 

13-Aug-12 

348 

14-Aug-12 

347 

15-Aug-12 

346 

16.Aug-12 

344 

17-Aug-12 

343 

20-Aug-12 

341 

21-Aug-12 

340 

22-Aug-12 

339 

23-Aug-12 

338 

24-Aug-12 

336 

28-Aug-12 

335 

29-Aug-12 

333 

30-Aug-12 

332 

31 -Aug-1 2 

331 

3-Sep-12 

329 

4-Sep-12 

328 

5-Sep-12 

326 

6-Sep-12 

325 

7-Sep-12 

324 

10-Sep-12 

322 

11 -Sep-1 2 

321 

12-Sep-12 

319 

13-Sep-12 

318 

14-Sep-12 

317 

17-Sep-12 

315 

18-Sep-12 

301 

19-Sep-12 

300 

20-Sep-12 

298 

21 -Sep-1 2 

297 

24-Sep-12 

295 

25-Sep-12 

294 

26-Sep-12 

292 

27-Sep-12 

291 

28-Sep-12 

290 

1 -Oct-1 2 

288 

2-Oct-12 

287 
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3-Oct-12 

286 

4-Oct-12 

285 

5-OcM2 

284 

8-Oct-12 

282 

9.0ct-12 

281 

10-OcH2 

279 

11 -Oct-1 2 

278 

12-Oct-12 

277 

15-Oct-12 

275 

16-Oct-12 

274 

17-Oct-12 

272 

18-Oct-12 

318 

19-Oct-12 

316 

22-Oct-12 

315 

23-Oct-12 

321 

24-Oct-12 

320 

25-Oct-12 

318 

26-Oct-12 

317 

29-Oct-12 

315 

30-Oct-12 

314 

31 -0^-12 

313 

1 •Nov-12 

311 

2-NOV-12 

310 

5-NOV-12 

308 

6-NOV.12 

307 

7-NOV-12 

306 

8-NOV-12 

304 

9-NOV-12 

323 

12-NOV-12 

376 

13-NOV-12 

386 

14-NOV-12 

385 

15-NOV-12 

383 

16-NOV-12 

382 

19-NOV.12 

380 

20-NOV-12 

379 

21-NOV-12 

378 

22-NOV-12 

376 

23-NOV-12 

375 

26-NOV-12 

373 

27-NOV-12 

360 

28-NOV-12 

359 

29-NOV-12 

358 

30-NOV-12 

356 

3-Dec-12 

355 

4-Dec-12 

353 

5-Dec-12 

352 

6-Dec-12 

351 
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7-Dec-12 

349 

10-Dec-12 

348 

11-Dec-12 

346 

12-Dec-12 

345 

13-Dec-12 

344 

14-Dec-12 

342 

17-Dec-12 

341 

18-Dec-12 

339 

19-Dec-12 

316 

20-Dec.12 

323 

21-D6C-12 

321 

24-Dec-12 

414 

27-Dec-12 

465 

28-Dec-12 

498 

31.0ec-12 

496 

2- Jan-1 3 

495 

3-Jan-13 

494 

4- Jan-1 3 

492 

7- Jan-1 3 

491 

8- Jan-1 3 

489 

9- Jan-1 3 

488 

10-dan-13 

487 

11 -Jan-1 3 

485 

14-Jan-13 

484 

15- Jan-1 3 

482 

16-Jan-13 

481 

17-Jan-13 

480 

18-Jan-13 

480 

21 -Jan-1 3 

478 

22-Jan-13 

477 

23-Jan-13 

475 

24-Jan-13 

474 

25-Jan-13 

473 

28- Jan-1 3 

471 

29- Jan-1 3 

470 

30- Jan-1 3 

468 

31 -Jan-1 3 

467 

1 -Feb-1 3 

466 

4-Feb-13 

464 

5-Feb-13 

463 

6-Feb-13 

461 

7-Feb-13 

460 

8-Feb-13 

459 

11 -Feb-1 3 

457 

12-Feb-13 

456 

13-Feb-13 

454 

14-Feb-13 

453 
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15-Feb-13 

452 

18-Feb-13 

450 

19-Feb-13 

449 

20-Feb-13 

447 

21-Feb-13 

446 

22-Feb-13 

445 

25-Feb-13 

443 

26-Feb-13 

442 

27-Feb-13 

440 

28-Feb-13 

439 

1 -Mar-1 3 

438 

4-Mar-13 

436 

5-Mar-13 

435 

6-IVIar-13 

433 

7-Mar-13 

432 

8-IVlar-13 

431 

11 -Mar-1 3 

429 

12-Mar-13 

428 

13-Mar-13 

426 

14-Mar-13 

425 

15-Mar-13 

424 

18-Mar-13 

422 

19-IVIar-13 

421 

20-Mar-13 

419 

21-Mar-13 

418 

22-IVIar-13 

417 

25-Mar-13 

415 

26-Mar-13 

414 

27-IVlar-13 

412 

28-IVIar-13 

411 

2-Apr-13 

410 

3-Apr-13 

408 

4-Apr-13 

407 

5-Apr-13 

405 

8-Apr-13 

404 

9-Apr-13 

403 

10-Apr-13 

401 

11 -Apr-1 3 

400 

12-Apr-13 

410 

15-Apr-13 

414 

16-Apr-13 

413 

17-Apr-13 

411 

18-Apr-13 

410 

19-Apr-13 

408 

22-Apr-13 

407 

23-Apr-13 

448 

24-Apr-13 

447 
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25-Apr-13 

446 

26-Apr-13 

444 

29-Apr-13 

443 

30-Apr-13 

441 

1-May-13 

440 

2-May-13 

439 

3-May-13 

458 

7-May-13 

456 

8-May-13 

455 

9-May-13 

454 

10-iVlay-13 

452 

13-May-13 

451 

14-May-13 

449 

15-May-13 

448 

16-May-13 

447 

17-May-13 

445 

20-Wlay-13 

444 

21 -May-1 3 

456 

22-May-13 

454 

23-May-13 

453 

24-May-13 

452 

28-May-13 

458 

29-May-13 

456 

30-May-13 

455 

31 -May-1 3 

453 

3-Jun-13 

463 

4-Jun-13 

461 

5-Jun-13 

460 

6-Jun-13 

459 

7-Jun-13 

457 

10-Jun-13 

456 

11-Jun-13 

454 

12-Jun-13 

453 

13-Jun-13 

452 

14-Jun-13 

450 

17-Jun-13 

449 

18-Jun-13 

472 

19-Jun-13 

496 

20-Jun-13 

495 

21-Jun-13 

493 

24-Jun-13 

492 

25-Jun-13 

495 

26-Jun-13 

493 

27-Jun-13 

492 

28-Jun-13 

512 

1-Ju|.13 

511 

2-JUI-13 

509 
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3-JUI-13 

508 

4-JUI-13 

507 

5-JUI-13 

505 

8-Jul-13 

504 

9-JUI-13 

502 

IO-Jul-13 

501 

11-JUI-13 

489 

12-JUI-13 

487 

15.JUI-13 

486 

16-Jul-13 

485 

17-Ju|.13 

486 

18-JUI-13 

485 

19-Jul-13 

466 

22-Jui-13 

465 

23-JUI-13 

463 

24-JUI-13 

462 

25-JUI-13 

460 

26-JU1-13 

459 

29-Jul-13 

458 

30-JUI-13 

456 

31-Jul-13 

455 

1-Aug-13 

453 

2-Aug-13 

452 

5-Aug-13 

451 

6-Aug-13 

449 

7-Aug-13 

448 

8-Aug-13 

446 

9-Aug-13 

445 

12-Aug-13 

444 

13-Aug-13 

442 

14-Aug-13 

441 

15-Aug-13 

439 

16-Aug-13 

438 

19-Aug-13 

437 

20-Aug-13 

435 

21 -Aug-1 3 

434 

22-Aug-13 

432 

23-Aug-13 

431 

27-Aug-13 

430 

28-Aug-13 

428 

29-Aug-13 

427 

30-Aug-13 

425 

2-Sep-13 

424 

3-S6P-13 

423 

4-Sep-13 

421 

5-Sep-13 

420 

6-Sep-13 

418 
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9-Sep-13 

417 

10- Sep-13 

11- Sep-13 

416 

414 

12-Sep-13 

413 

13-Sep-13 

411 

16-S6P-13 

410 

17-Sep-13 

409 

18-Sep-13 

407 

19-Sep-13 

406 

20-Sep-13 

404 

23-Sep-13 

403 

24-Sep-13 

402 

25-Sep-13 

400 

26-Sep-13 

399 

27-Sep-13 

397 

30-Sep-13 

396 

1-OcM3 

395 

2-Oct-13 

393 

3-Oct-13 

392 

4-Oct-13 

390 

7-Oct-13 

389 

8-OCH3 

388 

9-Oct-13 

386 

10-Oct-13 

385 

11 -Oct-1 3 

383 

14-Oct-13 

382 

15-Oct-13 

381 

16-Oct-13 

386 

17-Oct-13 

413 

18-Oct-13 

431 

21 -Oct-1 3 

467 

22-OCM3 

513 

23-OcH3 

512 

24-Oct-13 

534 

25-Oct-13 

533 

28.0ct-13 

531 

29-Oct-13 

530 

30-Oct-13 

529 

31-OcM3 

527 

1 -Nov-1 3 

526 

4-NOV-13 

524 

5-NOV-13 

523 

6-NOV-13 

525 

7-NOV-13 

524 

8-NOV-13 

522 

11-NOV-13 

521 

12-NOV-13 

522 
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13-NOV-13 

521 

14.N0V-I3 

519 

15-NOV-13 

518 

I8-N0V-I3 

517 

19-NOV-13 

515 

20.NOV-13 

514 

21 -Nov-1 3 

512 

22-N0V-I3 

511 

25-NOV-13 

510 

26-NOV-13 

508 

27-NOV-13 

507 

28-NOV-13 

505 

29-NOV-13 

504 

2-Dec-13 

527 

3-Dec-13 

529 

4-Dec-13 

570 

5-Dec-13 

572 

6-Dec-13 

619 

9-Dec-13 

618 

10-Dec-13 

617 

11 -Dec-1 3 

618 

12-Dec-13 

630 

13-Dec-13 

629 

16-Dec-13 

641 

17-Dec-13 

640 

18-Dec-13 

637 

19-D6C-13 

635 

20-Dec-13 

634 

23-Dec-13 

632 

24-Dec-13 

627 

27-D6C-13 

625 

30-Dec-13 

624 

31 -Dec-1 3 

622 

2-Jan-14 

621 

3- Jan-1 4 

620 

6-Jan-14 

618 

7-Jan-14 

617 

8-Jan-14 

622 

9-Jan-14 

621 

10-Jan-14 

619 

13-Jan-14 

641 

14-Jan-14 

641 

15-Jan-14 

643 

16- Jan-1 4 

642 

17-Jan-14 

641 

20-Jan-14 

639 

21 -Jan-14 

638 
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22-Jan-14 

636 

23-Jan-14 

635 

24-Jan-14 

634 

27-Jan-14 

632 

28- Jan-1 4 

631 

29-Jan-14 

629 

30-Jan.14 

628 

31-Jan-14 

627 

3-Feb-14 

625 

4-Feb-14 

624 

5.Feb-14 

622 

6-Feb-14 

621 

7-Feb-14 

620 

10-Feb-14 

618 

11 -Feb-1 4 

617 

12-Feb-14 

615 

13-Feb-14 

614 

14-Feb-14 

613 

17-Feb-14 

611 

18-Feb-14 

610 

19-Feb-14 

608 

20-Feb-14 

607 

21-Feb-14 

606 

24-Feb-14 

604 

25-Feb-14 

603 

26-Feb-14 

601 

27-F6b-14 

600 

2S-Feb-14 

599 

3.Mar-14 

597 

4-Mar-14 

596 

5-Mar-14 

601 

6-Mar-14 

600 

7-Mar-14 

598 

10-IVIar-14 

597 

11 ■Mar-14 

595 

12-Mar-14 

594 

13-Mar-14 

593 

14-Mar-14 

591 

17-Mar-14 

590 

18-Mar-14 

590 

19-Mar-14 

589 

20-Mar-14 

588 

21.Mar.14 

614 

24-Mar-14 

616 

25-Mar-14 

614 

26-Mar.14 

613 

27-Mar-14 

612 
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10- Apr-14 

11 - Apr-1 4 

14- Apr-14 

15- Apr-14 

16- Apr-14 

17- Apr-14 

22- Apr-14 

23- Apr-14 

24- Apr-14 

25- Apr-14 

28- Apr-14 

29- Apr-14 

30- Apr-14 

1- May-14 

2- May-14 

6- May-14 

7- IVlay-14 

8- May-14 

9- iyiay-14 

12- May-14 

13- May-14 

14- May-14 

15- May-14 

16- May-14 

19- May-14 

20- May-14 

21- IVIay-14 

22- May-14 

23- May-14 

27- May-14 

28- May-14 

29- May-14 

30- May-14 

2- Jun-14 

3- Jun-14 

4- Jun-14 

5- Jun-14 

6- Jun-14 


610 

609 

607 

606 

611 

618 

617 

616 

642 

641 
640 

646 
645 

643 

642 
640 
639 

650 

649 
658 

656 
655 

654 
652 

651 

652 

650 

651 
649 
648 

647 

645 
647 

646 
645 

643 

657 

655 
662 
674 
673 
672 
670 
669 
667 
666 
665 
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9-Jun-14 

663 

10-Jun-14 

662 

11-Jun-14 

660 

12-Jun-14 

659 

13-Jun-14 

658 

16-Jun-14 

656 

17.Jun-14 

655 

18-Jun-14 

653 

19-Jun-14 

652 

20-Jun-14 

656 

23-Jun-14 

661 

24-Jun-14 

661 

25-Jun-14 

660 

26-Jun-14 

659 

27-Jun-14 

657 

30-Jun-14 

656 

1-Jul-14 

654 

2-JUI-14 

653 

3-JUI-14 

652 

4-JUI-14 

650 

7-Jul-14 

649 

8-Jul-14 

647 

9-Jul-14 

646 

IO-Jul-14 

645 

11-JUM4 

643 

14-JUI-14 

642 

15-Jui-14 

640 

16-JUM4 

639 

17-JUI-14 

638 

18-JUI-14 

636 

21-JUI-14 

635 

22-JUI-14 

633 

23-Jul-14 

632 

24-JUI-14 

631 

25-Ju|.14 

629 

28-JUI-14 

628 

29-JUI-14 

626 

30-JUI-14 

625 

31-JUI-14 

624 

1-Aug-14 

624 

4-Aug.14 

623 

5-Aug-14 

622 

6-Aug-14 

620 

7-Aug-14 

619 

8-Aug-14 

617 

11-Aug-14 

616 

12-Aug-14 

615 
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Akin Gump 

STRAUSS HAUER & FELD LLP 


STEVEN R. ROSS 

202.Be7.434a/Tax: 202.887.4288 
srDSS@teingump.cotn 


September 10, 2013 


VIA HAND DKI.IVF.RV 


The Honorable Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 

Committee on Homeland Security & Government Affairs 

United States Senate 

Russell Senate Office Building, SR-199 

Washington, DC 205 10 

Re: JPMorgan Chase & Co's Sixth Response to January 11, 2013 Questionnaire 
Dear Chairman Levin: 

On behalf of JPMorgan Cha.se & Co (“J.P.Morgan”), 1 write in further rc.spon.se to your 
questionnaire dated January 11, 2013 (“Questionnaire”). Today’s .submission con.stitutcs 
J.P.Morgan’s sixth response and includes the balance of information and data responsive to the 
Que.stionnaite, including responses to Section I, “Physical Commodity Inventories and 
Revenues,” Question 5, and Section II, “Physical Commodity Business Activities,” Questions 6, 
7, 9, and 10. Responses to the specific questions arc as follows: 


Redacted By The Permanent Subcommittee on Investigations 


Question 6: As stated in the re.spon.se to Que.stion 3, J.P.Morgan conducts a customer-driven 
commodity derivatives and commodities financial intermediation bu.sines.s. Thc.se physical 
commodities that J.P.Morgan holds are related to that customer business and arc often the most 
economical and efficient way for J.P.Morgan to manage iLs risks. Please note that this response 
(and the specific information provided below) relates to physiail commodities held by 
J.P.Morgan’s Global Commodities Group (“GCG”) from 2008 through the end of the second 
quarter 012012 . 


Robsrt S. Strauss Building | T 333 N«w HampshlrB Avenue. N.W. lWuhlnglon.D.C. 20036-1564 (2(Q.S67.4000 Kax: 202.887.4266 | .ikirvjtinm.cufn 
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A. 

Cocoa: 


Coffee: 


Aluminum: 


Copper: 


Gold: 


Akin Gump 

STRAUSS HAUER & FELD LLP 


J.P.Morgan has purchased and sold cocoa in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing cocoa. J.P.Morgan does not act as a dealer or market-maker in 
cocoa. The markets involved arc NYSE London International Financial 
Futures and Options Exchange (“NYSE Liffe”) and 
IntercontincnlalExchangc (“ICE”) Futures US. Please see the response to 
Question 2 for volumes. 

J.P.Morgan has purchased and sold coffee in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing coffee. J.P.Morgan does not act as a dealer or market-maker in 
coffee. The market involved is the ICE Futures US. Please see the 
response to Question 2 for volumes. 

J.P.Morgan has purchased and sold aluminum in connection with its risk 
management of derivatives traasactions, including forward contracts, 
referencing aluminum. J.P.Morgan does not act as a dealer or market- 
maker in aluminum. The markets involved are the London Metal 
Exchange (“LME") and the global spot market for aluminum. Please see 
the response to Question 2 for volumes. 

J.P.Morgan has purchased and .sold copper in connection with its risk 
management of derivatives tran.saclions, including forward contracts, 
referencing copper and also in its capacity as a dealer of and market-maker 
in bullion, defined from a bank regulatory standpoint to be compri.sed of 
copper, gold, silver, platinum and palladium. The markets involved are 
the LME, CME Group, COMEX Division and the global spot market for 
bullion. Piea.se see the rcspon.se to Question 2 for volumes. 

J.P.Morgan has purchased and .sold gold in connection with its risk 
management of derivatives tmnsactions, including forward contracts, 
referencing gold and also in its capacity as a dealer of and market-maker 
in bullion, defined from a bank regulatory standpoint to be comprised of 
copper, gold, silver, platinum and palladium. The markets involved are 
the wholesale spot market for gold, which is global but centered in 
London, and CME Group, COMEX Division. Please see the response to 
Question 2 for volumes. 
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Lead: 


Nickel: 


Palladium: 


Platinum: 


Silver 


Akin Gump 

STRAUSS HAUER & FELD LLP 


J.P.Morgan has purchased and sold lead in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing lead. J.P.Morgan does not act as a dealer or market-maker in 
lead. The markets involved arc the LME and the global spot market for 
lead. Plea.se sec the response to Question 2 for volumes. 

J.P.Morgan has purcha.sed and sold nickel in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing nickel. J.P.Morgan does not act as a dealer or market-maker in 
nickel. The markets involved arc the LME and the global .spot market for 
nickel. Please sec the respon.se to Question 2 for volume.s. 

J.P.Morgan has purchased and sold palladium in connection with its risk 
management of derivatives tran.sactions, including forward contracts, 
referencing palladium and also in its capacity as a dealer of and market- 
maker in bullion, defined from a bank regulatory standpoint to be 
comprised of copper, gold, silver, platinum and palladium. The markets 
involved are the London Platinum and Palladium Market, CME Group, 
NYMEX Division and the global spot market for bullion. Please .see the 
response to Question 2 for volumes. 

J.P.Morgan has purchased and sold platinum in connection with its risk 
management of derivatives tmnsactioas, including forward contracts, 
referencing platinum and also in its capacity us a dealer of and market- 
maker in bullion, derined from a bank regulatory standpoint to be 
comprised of copper, gold, silver, platinum and palladium. The markets 
involved are the London Platinum and Palladium Market, CME Group, 
NYMEX Division and the global spot market for bullion. Please see the 
response to Question 2 for volumes. 

J.P.Morgan has purchatted and sold silver in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing silver and also in its capacity as a dealer of and market-maker 
in bullion, defined from a bank regulatory standpoint to be comprised of 
copper, gold, silver, platinum and palladium. The markets involved are 
the wholesale spot market for .silver, which is global but centered in 
London, and CME Group, COM EX Division. Plca.se see the response to 
Question 2 for volumes. 
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Tin: 


Zinc: 


Coal: 


Crude Oil: 


Eleclricilv: 


Akin Gump 

STRAUSS HAUER & FELD LLP 


J.P.Morgan htis purchased and sold tin in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing tin. J.P.Morgan does not act as a dealer or market-maker in 
tin. The markets involved are the LME and the global spot market for tin. 
Please .see the re.spon.se to Question 2 for volumes. 

J.P.Morgan has purchased and sold zinc in connection with its risk 
management of derivatives traasactions, including forward contracts;, 
referencing zinc. J.P.Morgan docs not act as a dealer or market-maker in 
zinc. The markets involved are the LME and the global .spot market for 
zinc. Plea.se sec the response to Que.stion 2 for volumes. 

J.P.Morgan has purcha.sed and sold coal in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing coal. J.P.Morgan does not act as a dealer or market-maker in 
coal. The markets involved are ICE Futures Europe, CME Group, 
NYMEX Division and the global spot market for coal. Please see the 
response to Que.stion 2 for volumes. 

J.P.Morgan has purchased and sold crude oil (all benchmarks) in 
connection with its risk management of derivatives transactions, including 
forward contracts, referencing crude oil. J.P.Morgan docs not act as a 
dealer or market-maker in crude oil. The markets involved are ICE 
Futures Europe. CME Group, NYMEX Division and the global spot 
market for crude oil. Please see the response to Que.stion 2 for volumes. 

J.P.Morgan has purchased and .sold electricity in connection with its 
activities as a wholesale power marketer in the United States and its risk 
management of derivatives tran.saction.s, including forward contracts, 
referencing electricity and also in its capacity as a dealer of and market- 
maker in electricity. The markets involved are those operated by regional 
transmission organizations (“RTOs”) in the United Slale.s, bilateral 
wholesale electricity markets (non-RTO) in the United States, ICE Futures 
US, and grid operators in Europe. As electricity cannot be stored, 
J.P.Morgan does not hold electricity as a physical commodity. Please sec 
the respon.se to Question 16 for information regarding J.P.Morgan ’s 
electricity tolling agreements. 
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Heating Oil: J.P.Morgan has purchased and sold heating oil in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing heating oil. J.P.Morgan does not act as a dealer or market- 
maker in healing oil. The markets involved are CME Group, NYMEX 
Division and the United Stales spot market for heating oil. Plea.se .see the 
respon.se to Question 2 for volumes. 

Gasoline: J.P.Morgan has purchased and .sold gasoline in connection with its risk 

management of derivatives transactions, including forward contracts, 
referencing gasoline. J.P.Morgan docs not act as a dealer or market-maker 
in ga.soline. The markets involved arc CME Group, NYMEX Division 
and the global spot market for gasoline. Please see the rc.sponsc to 
Question 2 for volumes. 


Jet Kerosene: J.P.Morgan has purchased and sold jet kerosene in connection with its risk 
management of derivatives traasuclions, including forward contracts, 
referencing jet kerosene. J.P.Morgan docs not act as a dealer or market- 
maker in jet kerosene. The markets involved are CME Group, NYMEX 
Division and the global .spot market for jet kerosene. Plea.se .sec the 
rcspon.se to Question 2 for volumes. 


Natural Gas: J.P.Morgan has purchased and .sold natural gas in connection with its risk 
management of derivatives transactions, including forward contracts, 
referencing natural gas, its risk management of power plant tolling 
agreements and in its capacity as a dealer of and market-maker in natural 
gas. The markets involved arc ICE Futures US, CME Group, NYMEX 
Division and the global spot market for natural gas. Please .sec the 
rcspon.se to Question 2 for volumes. 


B. 

During the specified timeframe, J.P.Morgan has leased warehousing, storage and 
transport from third parties in connection with the storage and transport of the commodities that 
it has purchased and sold. In addition, on July 1, 2010, J.P.Morgan acquired Henry Bath & Son 
Limited (“Henry Bath”). Henry Bath is a company registered in the United Kingdom that is 
approved and licensed by the LME to operate warehouses to store the following commodities 
traded on the LME: copper, aluminum, aluminum alloy, nickel, tin, lead, zinc and steel billet. 
Henry Bath does not own any warehouse facilities and docs not control any company that owns 
warehouse facilities. All Henry Bath warehouse facilities are leased from third parties. Henry 
Bath enters into separate service agreements with third party warehouse operators that perform 
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the warehousing functions necessary for Henry Bath to satisfy its obligations to the LME and 
customers who store commodities at the warehouses. As of June 30, 2012, the LME warehouses 
of Henry Bath held approximately 1,110,000 metric tons of LME metals worldwide. In addition 
to its LME warehouses, Henry Bath operates a limited number of warehouses licensed by NYSE 
Liffe or ICE Futures US for the storage of coffee and cocoa on exchange-traded bearer warrants. 
As of June 30, 2012, Henry Bath held approximately 4,500 metric tons of coffee and 17,000 
metric tons of cocoa pursuant to NYSE Liffe or ICE Futures US warrants at its warehou.ses 
worldwide. Please refer to the response to Question 12 for additional information regarding 
Henry Bath’s facilities. 

In addition, Henry Bath also provides a limited number of incidental services customary 
to operating LME warehou.ses to customers who store commodities at its warehouses. As an 
accommodation to customers, it is customary for operators of LME warehou.ses to provide 
storage for commodities not on warrant and Henry Bath docs so. As of June 30, 2012, of the 
1,110,000 metric tons of metals held by Henry Bath at its warehouses worldwide, 733,000 metric 
tons of metals were not on warrant. Although Henry Bath does not engage in transportation of 
commodities, Henry Bath will, at the request of a cu.stomer, assist the customer in arranging 
logistical or traasportution services from third party companies with respect to commodities 
stored at its LME warehouses. These ancillary services arc provided solely to Henry Bath 
warehoase customers in connection with commodities delivered to or from Henry Bath 
warehouses and support Henry Bath’s core businc.ss of LME warehousing.' 

Also during the specified time frame, J.P.Moigan, through its wholly owned subsidiary 
JPMorgan Chase Bank, N.A. (“JPMCB”), has owned and operated facilities for the storage of 
gold, silver, platinum and palladium (or cu.slomcrs in London, New York and Singapore. 

JPMCB is registered with COMEX as an approved repository for these metal.s. ~ 

Redacted By The Permanent Subcommittee on Investigations 

C 

J.P.Motgan hires third parties to blend heating oil, jet kerosene and gasoline. Blending, 
in general terms, is the amalgamation of two or more different grades of a commodity to derive a 


’ For example, Henry Bath may arrange for the Iransfcr of goods from a vessel at the discharge port to the 
Henry Bath warehouse, trucking or railing of goods from the warehouse to a destination specified by the warehouse 
client, and, in some cases, the shipment of goods by sea container from a Henry Bath warehouse through to a tinat 
destination, tn all instances, the actual shipping of goods is accomplished by a third party under contract between 
the customer and the transponatinn company or under subcontract between Henry Bath and the transportation 
company. 
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grade that conforms to specific standards of countries, regions or customers. For example, 
within an oil barrel are a number of different grades/speeifications in crude oil, heating oil, 
dicitel, and gasoline. Some of the key differing characteristics of these grades are physical 
properties .such as density, sulfur content, flatth point, viscosity, distillation, cloud point and filter 
plugging point. Becauiie of different environmental regulations, every country has its own 
version of diesel, gasoline, heating oil or fuel oil specification. For instance, Russian gasoil does 
not meet U.S. heating oil standards and needs to be blended with kerosene to achieve U.S.- 
approved quality. Similarly, U.S. diesel does not meet European specifications. Hence, in order 
for J.P.Morgan to participate in the flow of refined product acro.ss different countries and regions 
and thus meet customer demand, it contracts with third parties to blend on its behalf. 

Except for the blending by third parties described above, and the power plant tolling 
agreements identified in response to Que.stion 16, J.P.Morgan has not been directly or indirectly 
involved in the processing or production of the commodities identified in response to Question 2. 

Question 7: As discussed in the responttes to Questions 3 and 6, J.P.Morgan conducts a 
customer-driven commodity derivatives and commodities financial intermediation business, 
providing its clients with risk management .solutions for their commodity exposure.s. To manage 
the market risk of derivatives transactions entered into with clients, J.P.Morgan at times holds 
physical commodities in inventory. These physical hedges arc often the most economical and 
efficient way for J.P.Moigan to manage its risk.s. All of the physical commodity holdings that 
J.P.Morgan has arc related to its customer bu.sincss. J.P.Morgan docs not take directional, 
proprietary positions in any physical commodities; rather, all physical positions that it holds are 
hedged by forward contracts. 

In addition, for certain commodities identified in response to Question 6, principally 
bullion, electricity and natural gas, J.P.Morgan may act as a market-maker in the phy.sical 
markets. In its capacity as a market-maker, J.P.Morgan can take market positions, including 
physical inventory positions, in anticipation of customer business and in order for J.P.Morgan to 
offer competitive pricing to its clients. All positions taken as a market-maker are within market 
risk limits that apply to those books. Market-making requires J.P.Morgan to .show competitive 
bids and offers to clients at a time of the client's choosing, in size and underlying physical 
commodity, meeting the client’s risk management requirements regardlc.ss of prevailing market 
conditions and liquidity. The.se client requirements arc not always predictable, and this requires 
market-making traders to regularly carry positions that they believe will enable them to 
accommodate potential client demands competitively and profitably. Market-making can require 
the warehousing of illiquid risk elements over a period of time, and market risk limits are sized 
to ensure that po.sitioning is proportionate to existing and anticipated client activity. 
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ce; The Honorable John McCain, Ranking Member 
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Insurance Information 
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Lnsixance Oj. Wesrigauv/ Phun* 

Muftlple \Unkoown 




— 



StruSiB* Rvfcy Atnounl 

1 anjSire L«s A.'newtt 

CKtTTB PoOcy iWTW3u‘« 1 Contwns uess Amovint j TeoJ Less Ameura 

^ i 

AdtftenS IrtormaOwi 


Mobile Equipment 


PropwtvType: Other 

Propertv Year: 1993 


!>rop»ty Make/MKJd; Cai^ 800 Ditchw 


Licerjse *: 

State: 

Color: Tan 


Propertv Type: Vehide 

Pnoceitv Y«sr 1S96 

VIN: 

Property Make/Modei: International Truck 


license * : 

State: Oklahoma 

Color: 


Prooerty Type: Vehide 

Prwerty Year: 2003 

VIN: 

Property Make/Modei: Chevy Truck 


License 


Color: Green 



Preoe'ty Year. 1995 

VIN: 

Proocfty Make/Mooei; Dodge Truck 


license 9 

State: Texas ^o>or . 


Persons Involved 


Narr^AtklreSs: 

Type 

Seoa! SecuHty No 

ooe 

- 


Soutttern Star Southern Star Ce 





fuwttai Stars 

Sex 

Race 



NA 

NA 

NA 


Phone: 

Height 

Weight 

hair 

Eyes 


.. 




Cwnments: Scsirthem Ster Central Gas Pipeline Inc. Cw«i*oro Ky. 

Other W!as: 


owned tfie 20 rtch natural oas line which was damaged as a 




rsuft ^ ths rupture and expicson. ^ KSne Is the p^fine 
manager for Soorthem Star out of their Independence Ks. 


Office. 
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Hoidenvilie, Oklahoma 
Phone; 

Od^f Ptote: 


lyoe 

Vkrtim 


Maritai Status 

Varneti 


Height 


Sodai Seosity No 


70 


Race 

White 


Ccswnens: Facjlity Vicarr. of ejtpiosion/nre. 









Male 

Height 

We^mt 


Name/ Address; 

Raymond Thome Wooiard 


Taifh^a, CHdahoma 
Phone: 

C^er i^OTte: 




Race 

White 


I Eyes 


Cammente: Sup, for Double J CorstTUCtian. 


Name/Address: 

Juan Manuel Gonzales 



Type 

Vgdm 


Mental Status 
NA 


Socal Secur.ty No 


50 


Sex 

h'eie 


Race 

HlsMnc 


ComiTtet^ Operator of Ditching unit for Double M Construction at time of 
accident. He survfved whth minor scratch on his face. 


Crrher Aias: Johnny Gon.Taie5 


Name/Address: 

Midtael Meadors 


Okemah, OkJahoma 
ether Phone . _9iej 


Type 

Vkrbm 


Marital Status 
NA 


Mog.*Tt 


Sccai Seem^ No 


Age 

55 


Ssi 

Mae 


Race 

White 


Wegnt 


Comments; Owner of Double M ConstrucOon. 





Mar^I Status 
Mamed 


Sooai Secjrhy No 


■946 


Ape 

60 


549( 

Mate 


Race 

Wh|te_. 


Comments: Manager for Southern Star CentimI Gas Pioeline Inc. 


N^ne/AdJkess: 

Daniel Walton Duff 

485 28 Road 
Peru, K5 
Phone; 9181 
Othe? Phtme: 620j 


Vkrtim 


Marital Stabs 
Married 


Soed Security No 


Ape 

27 


Race 

v/htte 


Wetght 
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OFHC: OF THE KANSAS STATE FIRE MjWSHAL 
KANSAS ARSON INVESTIGATION SYSTEM 
FIRE INVESHGATION NARRATIVE REPORT 

Case No: 24731 Investigator's ID: &4fi Investigator's Name: Kltterman L, Kevin 

Date of Occunonce: 09/29/lOOfi Investigation Date; 09/29/2004 Report Date: 11/27/2006 

Incident Address; 1/2 trite »»est 1/2 m.te soutn a? 1 1 OOP a^d narpa-. .Mounc Vjltey, KS S73S4 


NOTIFICATION: 

i received this assignment at 10:39 a.m. on September 29 2006 from the Labette County Sheriffs 
Department. I was advised of a natural gas line explosion in the area of 1100 and Harper, which is in 
Labette County Ks. 

I advised the dispatcher center ihat I would be enrojte to the explosion. As I was enroute to the explosion 
scene. I overheard radio reports of at least one person missing at the expiosicn site. 

The explosion was reported VIA 9' 1 ai approximately 10:33 a.m. The 91 1 center received multiple 91 1 
calls reporting the explosion. 

Upon my arrival at 1 1000 and Harper Rd. ! met with Labette County Sheriffs Department personnel. 1 was 
advised the Initial information revealed that a trenching unit had mptured a 20' gas main and subsequent 
to that rupture an explosion and fire had occurred, i was further advised that the company who was 
performing the trenching was Double M Construction of Okemah Oklahoma. They reportedly were 
subcontracted to Double J Construction Co. of Baldwin City Ks. Double J Construction was hired by 
Admiral Bay Recourses Inc. of Centennial Colorado who operates several natural gas welts in the area of 
the explosion to trench and installed new 8* plastic natural gas lines on this lease property The land 
where the explosion occurred belonged to Orlyn Bennett Southern Star Central Gas Pipeline Co. out of 
Owensboro Ky. owns the gas :ine. which was ruptured. This pipeline is locally supervised otrt of their 
j Independence Ks. office. Jim Kline is the local manager of the pipeline and he was on scene upon my 
jarTf\^i. 

1 was advised the operator of the trenching unit was JUAN GONZALES who had been interviewed prior to 
my aiTival by Labette County Detective Scott Higgins. His report of interview is enclosed with this report 
and should be reviewed for details. 

1 1 was further informed that Jack was a worker for Double M Ccnstruction Co. who vjas on foot in the 
I area at the time of the explosion. Mr. F^^|was not accounted for upon my arrival at the explosion. 

I WEATHER: 

I The weather on 09/29/06 was mostly clear with an approximate temperature of 66 degrees and wir.p out of 
j the south at about 19 mph with gusts up to 26 mph at the tirne of the explosion. 


.’age i sfS 
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JUAN GONZALES: 

After speaking with Detective Higgins ! had further questions of Juan Gonzales who was ooerating the 
trencher at the time the natural gas line was ruptured. 

Upon speaking with Juan AKA Johnny Gonzales, he informed me he is emplcyed by Double M 
j Construction. He is the trench operator and runs an SCO Capital Trencher unit which is a large unit 
•weighing approximately US. 000 to 150.000 pounds. 

Mr. Gonzales advised me that Ray Woolard whc is the job super ntendent fcr Double J Construction was 
the person who snowed him and Jack F^^where to start and step trenching. He further slated that he 
knew that Ray Woolard had contacted Kansas One Call, but did net know when that was done. 

! He told me that this was their fourth day of trenching in this mile section. 

He stated that he set his trencher in on a line cf trees on the north side of where two natural gas lines ran 
through the property. This according to Ray Woolard was to have beer clear of the gas lines. 

j He informed me that his grade (specified digging depth) was set by Jack He had only dug a snort 

'time wrfien he heard the gas line rupture and his trencher lifted and shook. He immediately Knew he had hit 
! the gas line and reports he shut the ‘chain* portion of the trencher off. V^.'hen he attempted to shut the 
engine off It would not shut down. He then ran off the back catwalk of the trencher, jumped off the 
trencher, yelling at Jack F|^B. h:s oworker and ran to the north away from the trencher. He estimated 
he got about 1,000 feet away before the explosion occurred. He states he last observed Jack FlH 
standing on the ground on the left side of his trencher. He did not think Jack could hear him yelling due to 
the noise the gas took was making. 

He advised me that just he and Jack FBHIwere working in the area of the trencher when the accident 
occurred. They had been working in this mile section for about four days prior to the accident. 

i asked him if he had ever hit a line before. He told me that 6 or 7 years ago. he hit a large gas line in 
i Drumright Oklahoma; however, there was no explosion or fire. 

1 1 then asked him whose job ft v/as to contact Kansas One Call. He advised me that he was told by Ray 
I Woolard that he had taken care of these calls, as they were working for Double J Construction on this job. 

'According to Gonzales, Ray Woolard had wrapped reflective tape arcund the pipe that was lying above the 
j ground showing him where to start and stop trenching. He informed me he was following those indicators 
i Qs his guide as to where to conduct his trenching operations. 

) 

Mr. Gonzales would later accompany ms ard other Investigatcrs into the explosion scene and show us 
^ where he stopped trenching and started trenching again. There v/as a piece of bright orange tape wrapped 
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j arouno the piastic pipe lying on top of the ground to the south of the trenching unit. 

! Mr. Gonzales 1 S95 Dodge truck was lost in Lhe cxplosion/fire. his truck was sitting approximately 208 feel 
.to the northeast of the trenching unit 

Mr. Gonzales advised he was taught that if he hit a gas line to attempt to shut the machine off and get out 
of the area. When he v/as not able to shut the trencher off he immediately ra.n away from the trencher. 

RAY WOOLARD: 

While at the scene, i spoke with Ray Woolard who is the job superintendent for Double J Construction. He 
' Informed me that their company was hired by Admiral Bay to trench and lay 8-inch plastic gas line on the 
property where the accident occurred. 

Mr. Wfeolard stated he had called Kansas One Call (Dig Safe) cn September 26;h ard requested a locate 
on the property where their company was laying gas pipe. He further stated that he was aware that 
Southern Star Gas Co. had two 20* gas mains running through the property. 

He went on to say that at about 3:30 p.m. on the afternoon cf September 28n he again called Kansas One 
Call to check on his previous locate request. At this time he was advised that the locate which he 
previously requested was “miss located' some 19 miles away from where they were working at. He then 
cleared the misunderstanding up wrth the female identified only as Jeanie D. Jeanie was the person 
speaking wtth Mr, Woolard and ail the parties involved. Mr. Woolard slated that Jeanie understood (he 
proper location for the locate request. 

j After speaking with Kansas Ore Call, he called Daniel Duff, who is a iocater for Southern Star Gas Co. He 
reportedly ask him if ho had e locate request for the property whore their company was digging at. Mr. Duff 
I informed him that he was not aware of any locate to dig in that area, 

Mr. Woolard informed me that Southern Star Gas Co. had previously marked the two 20 inch gas mains 
and he was aware of the location of the lines that ran through the property. He admitted that the gas lines 
were not marked this week, but had previously been marked. 

1 asked Mr. Woolard who gave Double M Construction instnjctior.s to dig In that area. He told me that he 
i was the job superintendent and that he gave the insDUction to dig that day. 

Mr. Woolard pointed out that he marked the plastic gas pipe, which was lying atop the ground with orange 
tape, showing Double M workers where to stop trenching and where to start trenching again. These 
maridngs according to Mr. Woolard should have cleared the two 20 inch gas mains that ran through the 
property. 

Mr. Woolard would later tel! me that Jessie Beetle. Magdalane Woolard. Brian Gettler. and Tony Castro Jr. 
and Sr. had all seer the previous markings for the two 20 inch gas mains that were located by Southern 
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Star. He informed rre that those markings clearly showed the lines ran through the center of the pipeline 
right of way and that the lines were not near the tree rows, which paralleled the two gas mains. 


fit should be noted that the workers were not interviewed during the course of this investigation, as 
a previous “locate" was not relevant to the accident which occurred.} 


JIM KLINE; 

I also spoke with Jim KHne, who is tho manager for Southern Star Gas in the Independence Ks. office. 

He informed me that on Monday September 25m Double J cr Double M had struck (while trenching) a 
domestic gas line which was lying atop the ground on the west side of the property where the accident 
occurred. This accident occurred to the north and west of where the 2C-inch gas main was struck. He 
further advised me that when they struck the line it damaged Southern Stars riser, which was located on 
the west side of the property. 

During this incident, Mr. Kline spoke with Ray Woola-d of Double J Construction. Mr. Kline stated that 
■ Southern Sta' Gas company had dug down in the area of the riser to the 20-inch gas main and that Mr. 

I Woolard had observed the 20'inch gas main at that time. He further advised me that Mr, Wcolard knew 
jwhere the gas main ran through the property. He thought that there was a previous locate for the two gas 
I mains in May of 2006 but slated that the gas mains were not marked according to Kansas One Call 
, standards now. He pointed out that there were gas line warning markers on both the west and east ends 
of the property. . 


I Mr. Kline advised me that Ray Woolard had seen the 20-inch gas main and that on Monday night he had 
I reminded Mr. Woolard that their company had two 2C-inch gas mains running through the property Mr. 

I Woolard repertedty told M.t Kline that he knew the lines wor© thufe. 

I then asked Mr. Kline if Doubie J cr Double M had contacted Kansas One Call when they hit the domesbe 
gas line on Monday night. Mr Kline stated to his knowledge they .had not. 


■ I then asked him if he knew they had net contacted Kansas One Call and knew there were hr/o 20-inch 
;gas mains on the property, if he (Southern Star Gas Co.) did not have some responsibility to notify Kansas 
One Call or the Kansas CorporatJor. Commission to report illegal digging. He nformed me that there were 
j no requirements for him or the company to report illegal digging. 

i then pointed out that if a company (Southern Star Gas Co.) had two 2C inch natural gas mains in the area 
where Double J or Double M Construction was digging illegally I would think the company had some type of 
obligation to report such activity, in order to prevent an accident like the ore that occurred on Friday 
afternoon. Mr. Kiine again stated that there were no such requirements. 

NOTE: Under Kansas State Statute 66-1803 Excavators duty tc ascertain location of facilities. 


I 
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An excavator shali not engage in excavation near the location of any underground facility without first 
having ascertained, in the manner prescribed in this act. a tocaltort of all underground facilities in the 
proposeti area of the excavation. 


KCC Pipeline Safety Inspector Bill Haislip later advised me that neither Double J or Double M Construction 
had filed any Intent to dig with Kansas One Call on the Monday incident where they struck this domestic 
gas line, and subsequently damaged Southern Star’s riser in the process. 

Kansas Stale Statute €6-1801 - 66-1814 requires anyone who engages in a.ny type of excavation to 
provide advance notice of at least two full working days, but not rro'^e than 1 5 calendar days, excluding 
I weekends' and holidays. 

j Kansas Once Call was developed to provide excavators and the general public with the abiPty to inferm 
i multiple owners of underground fadlities of intended excavation wrth just one phone call. 


-Kansas One Call is the communication irk betwee.n the excavator and the underground facility owner. 


Daniel Walton Duff: 


I spoke with Daniel Duff who is an operator 2 with Southern Star Gas Co. 'He advised me Uiat he takes 
caie of the loop and main line from Independence Ks. to Oswego Ks. He stated he does locates on the 
line and performs maintenance on Ihe line. 

He informed me that In May of 2006 the.-e had been a locale request called in by Brian Gettier with Admiral 
Bay from Gray Rd. to Irving. Rd. in Labette County Ks. He advised that he had met with Brian Gettier and 
! had preformed that tocate, according to the locate request. 

I He staled that he was aware that Aamiral Bay was going to cross iheir two 20 inch gas mains in two 
! locations. During the May marking he perfonT>ed he advised me that he had marked the two 20 inch gas 
mains from Harper Road to the t4-mi;e fence between Harper and Gray Roads. He advised he -marked the 
lines with Yellow Southern Star High Pressure Gas line marker flags. He further staled he placed a flag 
about every 50 feet along the fi.ne and that ft was clearly marked at that time. 

He told me that Lhe last tlnne he was in this area was in May of 2006 when he previously marked the lines. 

He did say that there were some trees on top of the gas lines and sorr.e trees just to the nonh of the line 
when he performed the marking in May of 2006. 

' He also noted that he had a strong signal when he located the line In May of 2006. 

' Mr. Duff confirmed that he got a call from Ray Woo'ard yesterday. September 20in 2006 at 3:36 p.m, Mr. 

I Woolard asked him if he had a locate for their gas lines between Harper and Gray Roads. Mr, Duff stated 
j he told Mr. Woolard that he did not have a locate for that location. 


I 


I 
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; At 4,03 p.m. he got another call from \^r. Woolard. During this conversation he was told that Kansas One 
Cali had mistakenly got his (Wooiards) request mis-located some 19 miles from where he requested tho 
locate. Mr. VVoofard rejx^tedty told Duff ^at he had placed another locate request and said it would not be 
due until Tuesday. 

Mr. Duff again told me that he knew Double J was going to cross their 20-inch gas mains in two places and 
set up a meeting with Woolard for Tuesday to have someone locate the lines. 


Mr. Duff provided the phone number that 

SCENE EXAMINATION: 


Woolard called him from as being 405 



Due to the size of the gas line involved in this fire/owicsion. Southern Star Gas Co. had to shut off valves 
to the line and allow the gas line to burn out Once the gas line had burned down to a point where the fire 
department could access the fire scerte Chris Way lead the initial fire team into the area. 

The first in team extinguished spot fires and located the body of Jack Foran. Mr. Foran's body was located 
in a trench to the north of the trenching unit. The body was not moved. 


Before Investigators accessed the scene, I personally escorted tarry Swanson a measurement spedaiist 
with Southern Star Gas Co. into Ihe fire scene tc determine if it was safe to access the area. Jim Kline with 
Southern Star Gas Co. instructed Mr Swanson to accompany me into the scene. 

He viewed the gas line rupture and subsequent firo scene and determined the area was safe for 
Investigators to access. The ruptured line was still burning off a small amount of tnatural gas at this time, 

Once It was determined tho scene was safe the Kansas Highway Patrol Chari Team mapped the area to 
indude placement of the deceased and vehicle and trencher locations. The Kansas Highway Patrol also 
took aerial photographs of the fire scene. 

KHP Trooper John Keene prepared a diagram of the scene, which is included with this report. 



Labette County Assislant Coroner Scott Higgins also accessed the scene to prepare coroner information 
and arrange for an autopsy. 


Wte entered the scene at 13:28 hrs. 
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! ForenSSr^pSJ^^^hei^r. Eric Mitchell Drsformed the aLtcpsy. A copy of the autopsy report is 
i enclosed with this report 

I The trenching uni! involved in this acddenl was a Capitol BOO Ditcher/T rencher unit. This trenching unit had 
j two 1 25 gallon dtesd tanks on each side of the trencher. Both tanks are located at the rear of the unit and 
j had ruptured during the evpiosion/Rre, This trenching unit is owned by Michael Meadors. Okemah 
Oklahoma, who owns and operates Double M Construction Co. Inc. This unit weighs approximately 
145,000 to 150,000 pounds. The trenchers blade cuts a trench approximately 3 foot wide when operated. 

Evidence at the scene indicated the trencher had just started trenching on the north side of two 20-inch gas 
rrtains owned by Southern Star Gas. Co. The trencher, operated by Juan Gor.zales apparently dug into the 
ground and subsequently struck Hie 20-inch gas line. The operator of the trenching unit knew immediately 
that he struck the gas line and shut die trenching line down. He was unable to shut the motor eff and 
abandonrjd the unit. He reports the initial rupture of the line ’lifted* the trencher unit up In the air. The 
20-inch gas line was reported to be under approximately 660 psi at the time of the accident. 

After the Initial rupture of the gas line It would appear natural gas was violently released from the pipe for a 
short period of time. Onco sufficient gas vapors reached the engine (which was still running), rt caused the 
vapors to ignite causing an explosion. Juan Gonzales had run to the north of the trenching unH and 
escaped serious injury. 

Asa result of the explosion the crumbing shoe (cleans trench cut) of the trencher was blown 163 feet to 
the northeast of the trenener. 

Located to the northwest of the trenching unit was a piece of the right front leg of the trencher. This 
foot^eg piece was blown approximately 1 1 .57 feet to the northwest of the trenching unit. 

The a/pture/exp!osbn caused a large hole to be created in the ground. The deepest point in the hole was 
approximately 4.14 feet deep. The hole measured approximately 20.69 feet north to south and 
approximately 20 feet east to west. 

The hole, which was ripped in the pipe ^cause of the rupture and expiosicn. measured appro>dmately 7.3 
I feet In length. 


j The top of the gas line measured approximately 3.3 feet deep. There was a trenching .mark present 'n the 
di.l on the south side of the pipe. The deepest point of these remaining marks measured approximately 
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j3. 7 feet deep. 

A large area around the trenching unit was burned as a resufl of this rupture/explosion and fire. Tne 
farthest point of bum away from the trenching unit was approximately 472.94 feet to Lhe north. This in part, 
was caused by strong south winds, which pushed the fire to the north. 

' Three vehicles were sitting to the northeast of the expicsior scene. Vehicle #1 documented by the KHP 
! drawing was a large 1 996 Internationai truck with work bed attached. This truck was bearing Oklahoma 
!tag 592189T and registered to Jack Foran of SEtS E. 138 Rd. Holdenvilie Ok. This truck was located 
japproximately 192 feet to the northeast of the trencher unit. Observation of this trucx revealed it was 
j destroyed by fire Evidence of the explosion was present on and around the truck. I noted broken and 
‘shattered glass fragments on the ground. The truck had several holes punched in it. evidence of flying 
■ debris during the event. 

Vehicle #2 documented by the KHPdrawin^wa^^9S^)od9e Truck bearing Texas tags This 

truck registered to Juan Gonzales, Austin Tx. The explosion and resulting fire also 
destroyed this truck. The truck was sitting appreximately 2C3 feet to the northeast of the trencher unit. 

Vehicle #3 documented by the KHP drawing was a 2C03 Chevy Truck bearing Tnis truck 

registered to Magdalina a.nd Raymond WooiardB^^HTalihina Oklahoma. This tnjck was sitting 
approximately 299 feet to the northeast of the trencher unit. This tnrek received heat damage from the fire, 
I causing the tail light to melt and paint on the vehicle to blister, as well as ether damage. 


1 1 noted that Natural Gas Line warning markers were located approximately 387 feet to the west of the 
j trenching unit. Two markers marked this crossing on the west end. Located approximately 1,057 feet tc 
jthe east of the trenching unit were two more Natural Gas Lirw warning markers. 

jTbe natural gas makers read: DANGER HIGH PRESSURE CAS LINE 

! Southern Star Centra! Gas Pipeline, independence Ks. 

1 Tele.620-332-2900 

I 


I If No Answer Call for Emergency Only 


1-800-324-9696 


According to Ray Woolard ha had cleared the trees for the Double M workers to trench their ditches in this 
rrile section. There 'was dear evidence that a lot of trenching activity had been occurring in this mile 
section, as there were numerous open trenches in the area. Black plastic gas pipe was lying on the grounc 
next to many of the trenches. Several roils of black plastic gas pipa were located to the south of the 
trenching unit 
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During my investigalion, 1 found a partially melted Sou^m Star yeSlow flag gas line marker approximately 
24 feet to the south of the north 20-mch gas main, it would appear that this Rag was at least partially 
covered with dirt prior to the explosion. 

I photographed the explosion/fire scene during the course of my investigation. A photo disk containing 
those photographs accompanies this report. The original unaltered photo disk wilt be turned Into the 
Topeka Office. Other photos of the fire in progress were taken by multiple people at the scene, i do not 
have a!) of the photos taken at the fire scene in this case file, .nor do I know everyone whe photographed 
the fire or fire scene. 

KCC Pipeline Safety Inspector Bill Haisiip is investigating violations of the Kansas Ono Ca« Act. As of this 
writir^ Mr. Haisiip has adi^sed rns that the KCC has filed a civil action (Docket t 07-f.1MCP-469-SHO) 
against Double M Construction Co. for \AciatiQns of the Kansas One Call Act. Those proceedings are 
pending. 

U.S. Department of Transportation Pipeline and Hazardous Materials Safety Engineer Greg Ochs is 
conducting their independent investigation for that federal agency. 

Both of the above individuals wero at the explosion scene and were ollcwsd access to the scene and ! 
shared my Information with them. 

;The Labette County Shoriffs Department assisted mo with this investigation. 

CONCLUSION: ft is my opinion that this Incident was an accident There was no intentional act 
discovered during my investigation. There is however, evidence that the Kansas One Call Act was violated 
in this incident and the previous in&dent on Monday prior to this accident. 


1 Itww&^r 


Ota 



12/06/2006 


KATHLEEN SEBELIUS 


JACK ALEXANDER 
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From? Jennlfer.Gtordano@lw.com [mailtoJenntfer.Giordano@lw.com] 

Sent; Wednesday, October 15, 2014 3:07 PM 
To; Bryan, Joe (Armed Services) 

Cci Sean.Berkowltz@iw.com; Lueptow, Mldrael (HSGAC); Gefasdi, Tyier (HSGAC) 

Subject: RB: LME PSI E)chiblt5.zip 

Joe- 

During our cal! on October 13, you asked whether the LME prohibits approved warehouses from owning 
metal. Pursuant to Clause 1.5.2 of the warehouse agreement, approved warehouses "may not deal directly or Indirectly 
In Contracts," which would include owning metal the Is the subject of an LME contract. However, as you acknowledged 
on our call, not all metai that is stored in an LME-approved warehouse is necessarily the subject of an LME contract. 

You also asked for an update on the status of an LME investigation of one of its approved warehouses. As we have 
advised you In our letter of September 5, the LME's market compliance function is an integral part of fulfilling Its 
statutory role as a market regulator. Forthat reason, the LME maintains confidentiality of ongoing 
investigations. Accordingly, we are not able to provide you with any further information. 

Thanks, 

Jenn 


Jennifer L. Giordano 


LATHAM & WATKINS LLP 
555 Eleventh Street. NW 
Suite 1000 

Washington. D.C. 20004-1304 
Direct Dial: +1.202.637.1013 
Fax: +1.202.S37.2201 


Emafl: j 


h1tp:/Afww. Iw.com 


From: Bryan, Joe (Armed Services) rmailtQ;lQe_.8ryan@armed-services.5enate.,Qoy 1 
Sent: Wednesday, October 09, 2014 6:31 PM 
To; Giordano, Jennifer (DC) 

Cc Berkowltz, Sean (CH); Lueptow, Michael (HSGAC); Gellasch, Tyler (HSGAC) 
Subjecb RE: LME PSI Exhibits.zip 

Jenn: 


I 
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We had another question for the LME. LME rules prohibit warehouses from dealing directly or indirectly in 
contracts. Would LME rules permit a warehouse company to enter into an agreement whereby the warehouse company 
earned a share In the proceeds of the sale of LME-warranted metal as consideration for the owner of that metal 
breaking a preexisting rental agreement with the warehouse? For purposes of the question, please assume that the 
value of the consideration paid to the warehouse company would increase with either the all-in sales price of the metal 
or the price of the applicable physical premium. 

Please give me a call if you need clarification. Thank you. 

Joe Bryan 

From: Jennifer.GfordanQ@Jw.com rmailto:JennfeGiQcdanQ@lw.cQml 
Sent: Monday, October 06, 2014 12:42 PM 
To: Bryan, Joe (Armed Services) 

Cc; Sean.BerkQVtfit 2 @iw.com; Lueptow, Michael (HS6AC); Gellasch, Tyler (HSGAC) 

Subject: RE; LME P5I Exhibit5.zip 

Joe- 

The LME does not need to wait for a third party to levy a charge against a warehouse before it can Investigate an 
approved warehouse's conduct. The warehouse agreement sets out a number of avenues for the Exchange to 
investigate warehouse's conduct and/or request informatfon: 

Clause 8 of the warehouse agreement incorporates the terms of the LME's handbook on enforcement and 
disciplinary procedures applicable to warehouses. We previously produced a copy of that handbook to you as 
an attachment to the Mark Bradley declaration. See Exhibit P to the declaration bates LME_PSI0000997- 
1009. Clause 3.1 of the handbook provides that "allegations of an Act or Acts of Misconduct by a Warehouse 
may be brought either by the Exchange or by a (third party) Complainant." The investigation into those 
allegations must be "authorized by either the Director of Operations or the Executive Director: Regulation and 
Compliance" of the LME. See id. The LME's authority to investigate includes, among other things, any alleged 
act of misconduct "which has brought or may be likely to bring the Exchange or any of its markets Into 
disrepute." Id. cIs. 2.2.3, 3.1. Paragraphs 56-62 of Mr. Bradley's declaration summarize additional terms of the 
handbook. See LME_PSI0000712-713. 

• Clause 73.3 of the warehouse agreement obliges a warehouse to provide to the LME on request such 
information from its storage records, warrant records and/or stock records relating to the types of metals 
deliverable on the LME. as the LME may reasonably request from time to time in connection with any enquiries 
being made or to be made by the LME in accordance with the LME Rules. 

• Clause 7.3.4 enables the Exchange to undertake routine audits of warehouse companies, which the LME physical 
operations department does on a regular basis. As a result of information uncovered on a routine audit, the 
LME may request further information or commence an investigation under clause 8 and the disciplinary 
procedures, or any other relevant provision. 

As you have noted, the Exchange may investigate charges levied in accordance with clause 9.3.2. This is without 
prejudice to any other right of investigation or power to request further information as set out elsewhere in the 
agreement. Pursuant to clause 9.3.3, a warehouse is required to provide such Information as the LME may 
reasonably request in relation to such investigation. 

Qause 9.3.4 also sets out a specific power to invest^ate inducements and request details of the provenance of 
metal. Again this is without prejudice to any other right of investigation or power to request further Information 
as set out elsewhere in the agreement. 
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It is worth noting that the Exchange may also elect to commence an investigation or disciplinary action as a 
result of the requirements relating to information barriers between trading companies and warehouse 
companies as set out in clause 9.13 of the warehouse agreement and also LME Notice 11/334, which is available 
on the LME's website 

at httD://www.lme.com/**/media/Ftles/Not}ces/2Qll/2011 11/11 334 A326 W173 Information Barriers Bet 
ween Warehouse Companies and Tradine Comoantes.odf . A copy Is also attached as bates 
LME_PSI0002228-2237. As mentioned to you previously, the LME recently undertook a review of the 
requirements in relation to Information barriers and consulted on a number of amendments to the LME's rules 
in relation thereto: see 

httD://www.ime.com/"/media/f}le5/notices/2014/2014 07/14%2D2Ql%2Qal94%20w097%20resDonse%2Qto%2 
Qfeedback%2Qon%20information%20barrier%20reQulrement5%202lulv2014.Ddf and 

httD:/^me.com/"'/media/Files/Notices/2014/2Q14 07/14%20202%20A195%20W098%20informatiQn%20barrier 
s%20between%20Warehouse%20Companies%2Qand%20TradinB%20ComDanies.pdf . Copies are attached as 
bates LME_PSI0002238-2242 and LME_PSl0002243-2256. The requirements have been significantly reinforced 
and will come into effect on 1 January 2015. 


Thanks, 

Jenn 


Jennifer L. Giordano 


LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 

Washington, D.C. 20004-1 304 
Direct Dial: +1.202.637.1013 
Fax: +1.202.637.2201 
Email: Ig 

htto:/fwww.lw.com 


From: Bryan, Joe (Armed Services) fmalltotJoe B rvan@armed-servlces.senate.qov1 
Sent; W^nesday, October 01, 20H 12:43 PM 
To: Giordano, Jennifer (DC) 

Cc! Berkowrtz, Sean (CH); Lueptow, Michael (H5GAC); Gellasch, Tyler (HSGAC) 

Subject: RE: LME PSl Exhjbrts.zip 

Jenn; 

The current warehouse agreement still appears to require that a charge be levied before the LME can initiate an 
Investigation. Is that correct or can the exchange initiate an investigation on its own absent a charge being levied by a 
third party? Thanks. 


Joe 


From: Jennlfer.GlordanoQlw.com rmatlto;Jennlfer,Glordano@lw,coni1 
Sent: Tuesday, September 30, 2014 4:02 PM 
To; Bryan, Joe (Armed Services) 

Cc Lueptow, Michael (HSGAC); Gellasch, Tyler (HSGAC); Sean.Berkowltz®lv^m 
Subject: RE: LME PSI Exhibits.zip 


Joe- 


PSMME-OS-OOOOOa 



2920 


As you may know, following a market*wide consultation in 2013, in November 2013, the LME announced a series of 
warehouse reform measures. The warehouse reform package has 12 core elements, one of which is the Linked Load- 
in/Load-Out (ULO) Rule and another of which is the amendment to the warehouse agreement that you reference in your 
email. Despite the pendency of the Rusal proceeding, the LME has already implemented 6 of the 12 reform measures, 
including the amendment of the warehouse agreement to add clause 9.3.4. Clause 9.3.4 became effective on April 1, 
2014, and it provides: 

The Exchange shall have the power to compel Warehouses to provide any information in accordance with Clause 
9.3.3, including, without limitation details of all Inducements paid to attract the load-in of metal, and details of 
the provenance of loaded-in metal, including information about metal which may have been previously in that 
Warehouse, or in another facility operated by the ^me Warehouse or member of the Warehouse's group. On 
the basis of such information, the Exchange may, at Its discretion, impose additional load-out requirements on a 
Warehouse which the Exchange considers to have intentionalty created or caused, or attempted to create or 
cause, a queue by the use of Inducements or any other method. 

Attached (Bates LME_P5l0001406-27) ts a copy of the current warehouse agreement that is in force for alt LME- 
approved warehouses. It is also available on the LME's website. The LME continues to update the market on the status 
of the warehouse reform measures. The LME's most recent update on September 11, 2014, is attached for your 
reference (Bates LME_P5i0001394-1405}. As part of the warehouse reform package, the LME also intends to consult on 
further changes to the warehouse agreement, including to ciause 9. The implementation of the consultation is on hold 
pending the decision of the Court of Appeal in the Rusal case. Once this has been received, the consultation can 
commence. 

Thanks, 

Jenn 

Jennifer L. Giordano 

UVTHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 

Washington. D.C. 20004-1304 
Direct Dial: +1.202.637.1013 
Fax: +1.202.637.2201 



Sent: Sunttey, September 26, 2014 10:02 PM 
To: Giordano, Jennifer (DC) 

Cc Lueptew, Michael (HSGAC); Gellasch, Tyler (HS6AC) 

Subject: RE: LME PSI Exhibits-zip 

Jenn: 

The LME warehouse consultation report (p. 56) recommended strengthening the exchange's power to investigate 
inducements offered by warehouses at which there is a queue. Did LME officially propose that as an amendment to the 
warehousing agreement? if so was it enacted and Is it now in effect? Thank you. 

Joe 
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WilmerHale 


February 11, 2012 
By Email 

Hoa Carl Levin, Chairman 
Hon. John McCain, Ranking Minority Member 
Permanent Subcommittee on Investigations 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
SR-1 99 Russell Senate Office Building 
Washington, DC 20510 

Dear Chairman Levin and Ranking Member McCain: 

We submit this letter on behalf of Morgan Stanley in response to your January 11, 2013 
letter and questionnaire regarding the nature and scope of activities of U.S. banks in physical 
commodities. Morgan Stanley conducts trading in physical commodities within the Morgan 
Stanley Commodities division. While there may be limited exposure to financial commodities 
elsewhere in the Firm, the overwhelming majority of business in physical commodities resides in 
Morgan Stanley Commodities, therefore, the answers to the Subcommittee’s questions are drawn 
fiom that unit of the company. We have responded to the questions to the best of our ability on 
an expedited basis, as requested. On a rolling basis, we will provide supplemental responses. 

Responses to questions outlined in your January 1 1, 2013 questioimaire follow. 

if * if 


Reginald J. Brown 

+1 202 663 6430W 
+ 1 202 663 6363{{) 
regineidbrown®wilmerhalecom 


Redacted By 

Permanent Subcommittee on Investigations 


Wilmer Cutler Pickering Hale and Dorr ix?, 1875 Pennsylvania Avenue NW, Washington, DC 20006 

Beijing Berlin Boston Brussels Frankiuri London Los Angeles New York Oicford Palo Alto Waltham Washington 

PSI-MorganStanley-02-000001 
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Hon. Carl Levin, Chairman 

Hon. John McCain, Ranking Minority Member 

February 1 1 , 2013 WILMERHALE 

Page 2 


Questions 3-5 (approximate annual revenues and profit or loss for each of the specified 
commodities in each fiscal year from 2008-2012, general description of associated activities 
(e.g., trading revenues, warehouse storage fees, transportation fees), approximate percentage 
of company’s aggregate yearly revenues represented by annual revenues from physical 
commodities, and approximate percentage of company’s total assets represented by physical 
commodities holdings) 

Morgan Staiiley Commodities tracks revenues by desk, not by individual commodity, and 
does not break out physical from financial activity at a particular desk. Approximate aggregate 
yearly revenues by desk as reported in the Finn’s financial statements for the years 2008 through 
2012 appear below in Table 1. The percentage of the firm’s total aggregate yearly revenues 
represented by each desk and by the commodities unit as a whole appear in Table 2. Costs 
stemming from associated storage and transportation fees for oil, power, and gas appear in Table 
3. 


Table t: Global Commodities Division Net Revenue (USD Millions) 
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Hon. Carl Levin, Chairman 

Hon. John McCain, Ranking Minority Member 

February 11,2013 WILMERHALE 

Page 4 


♦ + * 


* 


Redacted By 

Permanent Subcommittee on Investigations 


Sincerely, 

Reginald J. Browi 
Anne Harden Tindall 
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March 4, 2013 Reginald J. Brown 

By E-Mail 

Hon. Carl Levin, Chairman 
Hon. John McCain, Ranking Minority Member 
Permanent Subcommittee on Investigations 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
SR- 199 Russell Senate Office Building 
Washington, DC 20510 

Dear Chairman Levin and Ranking Member McCain; 

We submit this letter on behalf of Morgan Stanley in further response to your January 11, 
2013 letter and questioimaire regarding the nature and scope of activities of U.S. banks in 
physical commodities. This letter supplements our February 1 1, 2013 response. We will 
continue, on a rolling basis, to respond to the January 1 1, 2013 inquiry. Morgan Stanley 
conducts trading in physical commodities within the Morgan Stanley Commodities division. 
While there may be limited exposure to financial commodities elsewhere in the Firm, the 
overwhelming majority of business in physical commodities resides in Morgan Stanley 
Commodities, therefore, the answers to the Subcommittee’s questions are drawn from that unit 
of the company. 

Responses to questions outlined in your January 11,2013 questionnaire follow. 

« » » » 

Question 2 (value and volume of specified physical commodities held (a) currently, (b) at the 
end of each fiscal year since 2008, and (c) in the highest and lowest amount in each fiscal year 
since 2008) 

The approximate aggregate amount and value of Morgan Stanley Commodities’ year end 
holdings from 2008 through 2012 of the commodities specified in the Subcommittee’s January 
1 1 , 20 1 3 questioimaire appear in Tables 1 and 2 below.' This data is drawn from the firm’s 
financial control system. The highest and lowest month end amount and value of each of these 
commodities held in each year from 2008 to 2012 appear in the table attached as Exhibit 1 . 


+ 1 202 663 6430(11 
+ 1 202 663 6303(f) 
r9ginald.brown@wilmerhaiecom 


' The Firm’s fiscal year ends on December 3 1 . 

Wilmer Cutler Pickering Hale and Dorr uf, 1875 Pennsylvania Avenue NW, Washington, DC 20006 
Beijing Berlin Boston Bnjsseis Frankfurt LofXion Los Angeles New York Oxford Palo A!to Waltham Washington 
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16 
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^3 
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fMWH> 

13 

19 

44 

62 
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* 






*Notes:, 

1. All values and quantities are reported as represented in the firm’s systems as of December 31 from 2008 through 
2012. Any subsequent accounting or scheduling adjustments are not reflected. Values may not include de minimus 
holdings. 

2. Oil and Products have been converted into barrels (BBL). All other commodity quantities are in native units. 

3 . Oil and Products have been divided into Tank Modes. Storage represents inventory sitting in storage tanks or in 
rack distribution systems. Transit represents invaitory moving through pipelines or on ships. 

4. Distillate (Heating Oil) includes Heating Oil, Gasoil, and Diesel globally. 

5. Gasoline includes Gasoline and Blendstocks globally. 
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Question 5 (Please provide the approximate percentage of your company’s total assets 
represented by its holdings of the physical commodities identified in response to Question 2, 
above, and all plant and equipment held for use in connection with those commodities.) 



^5 

Kjr- 

1 


C ommudiitc^ 

Ilohliiius 1,838 

5,166 

6,734 

5,371 

4,537 

t irni*N Tot.iI 

A^scls 676.764 

771,462 

807,698 

749,898 

780,960 

( nnuiinJihcs 

r.»!(ini:>sMS*o .27% 

nf tirin's lotfti ■ 

A&suts ! 

.67% 

.83% 

.72% 

.58% 


Question 7 (For each commodity identified in response to Question 2, please describe the 
principal business reasons for holding physical commodities in inventory, including trading in 
the physical commodity on behalf of unaffiliated third parties, trading in physical commodities 
as a principal, hedging of futures or derivative positions, physical settling of commodity 
futures or derivatives, participating in a wholesale market, providing logistical services to 
commodity traders and users, or some other reason.) 

In the commodities markets in which Morgan Stanley Commodities participates (as 
identified in response to Question 2), Morgan Stanley Commodities provides integrated 
services — ^financing, credit, hedging, risk management, risk intermediation, advisory, capital 
markets, and other services — ^that either cannot be provided, or cannot be provided as efficiently, 
by other market participants. Morgan Stanley Commodities’ role in providing critical 
commodities services is shaped by the commodity markets themselves. Commodity markets are 
highly fragmented by product grade or other specifications and seasoned, cyclicrd, and location 
factors, such as origin and delivery destination. Commodity markets also tend to have low levels 
of liquidity, especially for transactions extending beyond short-term time horizons and provide 
little opportunity for agency transactions. These characteristics of the commodity markets make 
pricing and managing commodity risk a difficult and nuanced process; as an active participant in 
these markets, the Firm gains expertise and develops judgment critical to pricing risk 
appropriately both for physical transactions and for corresponding swaps. Customers depend 
upon the participation of large liquidity providers that are able to manage principal risk. 

Agency-type transactions, including riskless principal transactions, are unworkable in 
most commodity markets, either because there is no immediate buyer or seller for a particular 
commodity or transaction or because, in the absence of significant liquidity and in light of the 


PSI-MorganStanley-03-0 00004 



2929 


Hon. Carl Levin, Chairman 

Hon. John McCain, Ranking Minority Member 

March 4, 2013 WILMERHALE 

Page 5 


fragmented nature of physical markets, immediately selling (or buying) a large position in the 
market would negatively affect the market price and undermine or defeat the objectives of the 
trade. Customers rely on Morgan Stanley Commodities, acting as a principal, to serve as a 
bridge between buyers and sellers by assuming time, location, commodity grade, and other price 
risks, to find the contra-side of a transaction, and to manage the risks of market impact of a 
transaction. 

The Firm must hold physical inventory in order to satisfy the demands of Morgan Stanley 
Commodities’ clients, whose businesses require that they transact in the physical market. These 
clients may not have the necessary infrastructure or logistical expertise to fulfill their physical 
supply requirements economically and efficiently, or they may not have the right infrastmcture 
in the right locations, or they may have difficult-to-address seasonal or cyclical requirements. 
Furthermore, Morgan Stanley Commodities’ ability to participate in both the physical market 
and the swaps market allows for greater flexibility and effectiveness in achieving risk 
management goals. 

Morgan Stanley Commodities also plays a role in maintaining the efficiency and viability 
of commodity markets, providing liquidity and helping facilitate price convergence and 
alignment. Morgan Stanley Commodities’ principal trading activities in physical commodity 
markets create necessary links between regions, products, and delivery of products that foster 
competitive pricing within and across markets and efficient allocation of critical resources. 

Specific examples of these services include the following; 

• Morgan Stanley has electricity transmission capabilities between the Midwest and 
Georgia, which it can use to, for example, move power from an oversupplied and lower 
priced area in the Midwest to an undersupplied, and higher priced location in Georgia. 

• Morgan Stanley helped a leading U.S. airline under Chapter 1 1 restracturing to reduce its 
operating costs, working capital requirements, and balance sheet associated with jet fuel 
supply. Morgan Stanley provided the airline a long-term contract for delivery of jet fuel, 
typically one day prior to the airline’s daily need to service its fleet. Morgan Stanley also 
provided logistic^ support. The airline benefitted because Morgan Stanley sold the 
airline jet fuel at a lower price than the airline was previously paying, lowering the 
airline’s operating expenses and reducing the size of its balance sheet and interest 
expenses. 

• Morgan Stanley helped a private buyer purchase three struggling U.S. refineries in late 
2010 and mid-201 1 . The private buyer needed working capital along with logistical 
expertise to supply crude oil at one Ohio refinery and offtake the refined products at two 
other refineries located in New Jersey and Delaware. Morgan Stanley had the expertise 
and capacity to offer the logistical services, crude supply, product offtake, and inventory 
ownership (which replaced the need for financing), Morgan Stanley’s services facilitated 
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the continued operation of these refineries during a period of supply constraints in the 
Northeast market. 

• During the recent expansion in U.S. energy production, Morgan Stanley helped multiple 
independent U.S. Exploration & Production (E&P) companies hedge future production 
through swaps and options to lock in expected economics. By hedging, the U.S. E&P 
companies have been able to support additional debt used to expand operations, purchase 
properties, and increase drilling. Morgan Stanley has the expertise in the illiquid deferred 
portion of the natural gas and crude markets to offer these hedges. Without these 
services, the U.S, E&Ps likely would not be able to grow their businesses, create jobs, or 
increase domestic production. 

Question S (With respect to each commodity identified in response to Question 2, please 
indicate how the inventory is classified for financial reporting and accounting purposes, 
including whether the inventory is treated as a derivatives holding, merchant banking asset or 
investment, private equity investment, property, or some other classification.) 

The physical inventories identified in response to Question 2 are classified as inventory 
for financial reporting and accounting purposes. For certain precious metals, certain leased and 
reclassified as lend and borrow financings have been added to the totals in Tables 1 and 2 to 
represent the net exposure. 


* * ♦ ♦ 

This letter contains sensitive and proprietary business information. Morgan Stanley 
respectfully requests that such information be accorded special protection from disclosure and 
that it be maintained confidentially under all applicable Senate and Subcommittee rules, 
including Rule XXIX.5 of the Standing Rules of the Senate, and not be released publicly in a 
non-anonymized marmer without advance notice to Morgan Stanley and a majority vote of the 
Subcommittee. Such treatment would be consistent with the respect for sensitive and 
confidential business information that the Senate has shown in the past. 

Thank you for the opportunity to provide this response. 


Sincerely, 

Reginald J. Brown 
Aime Harden Tindall 
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*■1 202 663 6430 (t) 
+ 1 202 663 6363(f) 
regin'ald.brown@wilmefhaiecom 

St> E-Mail 

Hon. Carl Levin, Chairman 

Hon. John McCain, Ranking Minority Member 

Permanent Subcommittee on Investigations 

Committee On Homeland Security and Governmental Affairs 

United States Senate 

SR-199 Russell Senate Office Building 

Washington, DC 20510 

Dear Chairman Levin and Ranking Member McCain: 

We submit this letter on behalf of Morgan Stanley in response to your January 11, 2013 
letter and questionnaire regarding the nature and scope of activities of U.S. banks in physical 
commodities. It includes responses to Questions 14 through 16 and, as a courtesy, all previously 
submitted questioimaire responses. ' We have responded to the Subcommittee’s questionnaire in 
good faith to the best of our ability based on readily accessible data and information. Should 
additional or revised data or information responsive to the questionnaire come to light, we 
respectfully request, as we become aware of a need, an opportunity to supplement or amend our 
response. Morgan Stanley conducts trading in physical commodities within the Morgan Stanley 
Coinmodities division. While there may be limited exposure to financial commodities elsewhere 
in the Firm, the overwhelming majority of business in physical commodities resides in Morgan 
Stanley Commodities, therefore, unless otherwise noted, the answers to the Subcommittee’s 
questions are drawn from that unit of the company. 

Responses to questions outlined in your January 1 1, 201 3 questionnaire follow. 

♦ ♦ ♦ * 


Redacted By 


Permanent Subcommittee on 


Investigations 


‘ Previously submitted Exhibits and Tables have been renumbered for clarity. 

Wilmer Cutler Pickering Hale and Dorr lep, 1875 Pennsylvama Avenue NW, "Washington, DC 20006 
Beijing Berlin Boston Brussels Frankfurt London Los Angeles Nev/ Yca'k Oxford Paio Alto Waltham Washington 
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On all queries, please copy undersigned counsel at WilmerHale. 


Question 2 (value and volume of specified physical commodities held (a) currently, (b) at the 
end of each fiscal year since 2008, and (c) in the highest and lowest amount in each fiscal year 
since 2008) 

The approximate aggregate amount and value of Morgan Stanley Commodities’ year end 
holdings from 2008 through 2012 of the commodities specified in the Subcommittee’s January 
11, 2013 questionnaire appear in Tables 1 and 2 below.^ This data is drawn from the Firm’s 
financial control system. The highest and lowest month end amount and value of each of these 
commodities held in each year from 2008 to 2012 appear in the table attached as Exhibit 1. 
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^ The Firm’s fiscal year ends on December 31. 
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'lable 1: ConiinoflUic9 HoUliiigs (b) volume}^ 


Commodity 
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1 ! 'i 2 * r Hill ilniis nulclings (i>} \nlue in USD jMillioiia)'* 


Commodity 

Tank 

Commodity Type 


HI 







- 

36 

29 

12 

9 



Europe (MWH) 

13 

- 

19 

44 

62 



European (Therm) 

44 

29 

29 

19 

38 


*Notes: 

1 . All values and quantities are reported as represented in the Firm’s systems as of December 3 1 from 2008 through 
20 1 2. Any subsequent accounting or scheduling adjustments are not reflected. Values may not include de minimus 
holdings. 

2. Oil and Products have been converted into barrels (BBL). All other commodity quantities are in native units. 

3. Oil and Products have been divided into Tank Modes. Storage represents inventory sitting in storage tanks or in 
rack distribution systems. Transit represents inventory moving through pipelines or on ships. 

4. Distillate (Heating Oil) includes Heating Oil, Gasoil, and Diesel globally, 

5. Gasoline includes Gasoline and Blendstocks globally. 
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b) For each commodity identified in response to Question 2, please indicate 

whether, since January 1, 2008, your company has been involved, directly or 
indirectly, including through an affiliate or fund, in the warehousing, storage, 
or transport of the physical commodity and, if so, please describe the nature of 
that activity, its volume, and the markets involved, including any spot markets. 

The Firm owns TransMontaigne Inc. and its subsidiaries, a group of companies operating 
in the refined petroleum products marketing and distribution business, and it holds a 49% interest 
in Heidmar Holdings LLC, which owns a group of companies that provide international marine 
transportation and U.S. marine logistics services. The Firm also has a 49% interest in ASG Field 
Services, an entity engaged in propane delivery, and a 30% interest in Global Energy 
International Limited, a Singapore company that provides international marine services and 
supplies bunker fuel and other oil products through its own fleet of 23 vessels. 

Previously, the Firm held interests of between 10% and 12.5% in Aircraft Fuel Supply 
B.V., a hydrant and storage company incorporated under Dutch law and located at the Schiphol 
Airport in the Netherlands, and interests of less than 3% in Delek US Holdings, Inc., a 
diversified energy company with assets in the petroleum refining, logistics, and retail industries, 

In the relevant time period, the Firm held interests of between 23% and 33% in Morgan 
Stanley Capital Partners V. This Fund has investments in Trinity Investment Holdings LLC, 
which has an approximately 70% ownership stake in an enhanced oil recovery company that 
engages in tertiary production of oil and gas and transports and markets CO 2 to third-party 
producers in the Permian Basin of West Texas. 

During the relevant time period, the Firm also held interests of between 10% and 15% in 
the Morgan Stanley Infrastructure Fund. This Fund has investments in Montreal Gateway 
Terminals, which has an 80% ownership in a port operator in Montreal, Canada, and Madrilena 
Red de Gas, which has a 61 .2% ownership in a natural gas distribution company in Spain. 
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There is no readily available metric with respect to volume for the various warehousing, 
transport, and storage activities described above. To the extent that the Subcommittee would like 
additional information regarding any of the particular entities or activities described in response 
to Question 6(b), we would be happy to discuss a supplemental response with respect to those 
entities. 

c) For each commodity identified in response to Question 2, please indicate 

whether, since January 1, 2008, your company has been involved, directly or 
indirectly, including through an affiliate or fund, in the processing or 
production of the physical comrrwdity and, if so, please describe the nature of 
that activity, its volume, and the markets involved, including any spot markets. 

The Firm currently owns three peak power plants in the United States. The plants are 
located in Alabama, Georgia, and Nevada and were constructed between 1 999 and 2001 . They 
are designed to operate only when market prices exceed certain peak prices, creating a need for 
additional supply, at which point the plants would provide power to Morgan Stanley Capital 
Group Inc. for resale to its counterparties. The Firm also owns a power plant in the Netherlands, 
acquired around 2005, which is currently not operating. In 2007, the Firm acquired a power 
plant in Spain, and in 2008, it acquired a second power plant in the Netherlands, but both have 
been sold or decommissioned. 

The Firm holds a 2.7% equity position in Energy Future Holdings Corp., which is a 
Dallas-based, privately held energy company with a portfolio of competitive and regulated 
energy companies serving the Texas electricity market, as well as an 8.8% interest in La Paloma, 
which owns four power plants in California. 

The Firm is majority owner of Wellbore LLC and its subsidiary. Big C Gathering LLC, 
which invest in oil and natural gas exploration and development projects, largely through non- 
operating working interests in drilling projects. The Firm previously held a limited partnership 
interest in Helios Energy Partners 1 LP, a fund that made investments in onshore oil and natural 
gas exploration and development assets in the United States, It also has held a prefened stock 
investment of approximately 4.1% to 4.3% in the parent company of agri.capital GmbH, a 
German company that develops, plans, and operates biogas plants dedicated to environmentally 
sound production of heat and electricity. Agri.capital also produces biomethane (or bio-itatural 
gas) to feed into the natural gas grid. 

In 2007, the Firm provided financing to Ukrainian entity LLC Enselco, and in return, 
obtained an option to acquire the share capital of Enselco’s parent, Venusaur Holdings Limited, a 
Cyprus Holding Company. At the time of Morgan Stanley’s investment, Enselco intended to 
manufacture biodiesel from rapeseed, among other biofuels, that it would grow on its farms as 
part of a crop rotation program. Enselco grew other crops, as well (e.g., barley, wheat, and oats) 
which it sold in agricultural markets. Storage occurred in Enselco’s own and third-party storage 
facilities. The Finn sold its option on the share capital of Venusaur Holdings Limited by 2010. 
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Between 2008 and the present, the Firm has held interests of between 23% and 33% in 
Morgan Stanley Capital Partners V. This Fund has investments in the following entities: 

• Triana Energy Investments LLC, which owns approximately 70% of a natural gas 
exploration and production company based in West Virginia; 

• Trinity Investment Holdings LLC, which owns approximately 70% of an 
enhanced oil recovery company that engages in tertiary production of oil and gas 
and transports and markets CO 2 to third-party producers in the Permian Basin of 
West Texas; and 

• Sterling Investment Holdings LLC, which owns approximately 63% of a natural 
gas gathering and processing company headquartered in Denver, Colorado. 

Between 2008 and the present, the Firm has held interests of between 10% and 15% in 
the Morgan Stanley Infrastructure Fund, which has investments in the following entities; 

• Southern Star, which owns 100% of a natural gas transmission and storage facility 
in the Midwestern United States; 

• Medical Area Total Energy Plant, which has a 90%i ownership of a Boston area 
tri-generation facility providing heating, cooling, and electricity; 

• Zhaoheng Hydropower Ltd., which has a 1 9% ownership of a hydropower 
producer in China; 

• Asian Genco, which has a 2 1 % ownership of a developer of clean power 
generation assets in India; and 

• Continuum Wind Energy, which has a 79% ownership of a wind power 
generation asset operator and developer in India. 

There is no readily available metric with respect to volume for the various processing and 
production activities described above. To the extent that the Subcommittee would like additional 
information regarding any of the entities or activities described in response to Question 6(c), we 
would be happy to discuss a supplemental response with respect to those entities. 

Question 7: For each commodity identified in response to Question 2, please describe the 
principal business reasons for holding physical commodities in inventory, including trading in 
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From: 

To: 

Cc: 


Subject: 

Date: 


D a C u nh a, . A I yssa 


[; O^urthes. 
^ Pfuhi. Sarah 


RE: MS Questions 

Friday, October 24, 2014 6:38:00 PM 


Elise, 


Morgan Stanley entered into a crude oil supply agreement with Toledo Refining Company LLC in 
March 2011 that was later assigned to PBF Holding Company LLC. The parties agreed to terminate 
this agreement effective July 31, 2004 and we are aware of no ongoing discussions regarding any 
renewal. Morgan Stanley also entered into a refined products offtake agreement with Delaware 
City Refining Company LLC in April 2011 that was later assigned to PBF Holding Company LLC. The 
parties agreed to terminate this agreement effective July 1, 2013. Finally, Morgan Stanley entered 
into a refined products offtake agreement with Pauisboro Refining Company LLC in August 2012 
that was later assigned to PBF Holding Company LLC. The parties agreed to terminate this second 
offtake agreement effective July 1, 2013. We are not aware of any discussions that have taken 
place with respect to renewal of the offtake agreements. 

Best, 


Aiyssa 


From: Bean, Elise (HSGAC) [mailto:Elise_Bean@hsgac.senate.gov] 

Sent: Friday, October 24, 2014 12:03 AM 
To: DaCunha, Aiyssa 

Cc: Brown, Reginald; Messenger, Angela (HSGAC); Lueptow, Michael (HSGAC); Gellasch, Tyler (HSGAC); 
Churches, Joel (HSGAC); Katz, David (HSGAC); Sarsour, Ahmad (HSGAC); Robertson, Mary (HSGAC); 
Pfuhi, Sarah 

Subject: RE: MS Questions 


Redacted By 

Permanent Subcommittee on Investigations 


"Deal or No Deal, Morgan Stanley Commodity Trade Shrinks," WHTC, Matthew Robinson and Scott 



From: DaCunha, Aiyssa | 

Sent: Thursday, October 23, 2014 10:22 PM 
To: Bean, Elise (HSGAC) 

Cc: Brown, Reginald; Messenger, Angela (HSGAC); Lueptow, Michael (HSGAC); Gellasch, Tyler (HSGAC); 
Churches, Joel (HSGAQ; Katz, David (HSGAC); Sarsour, Ahmad (HSGAC); Robertson, Mary (HSGAC); 
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Pfuhl, Sarah 
Subject; MS Questions 


Below please find answers to the questions sent this past weekend. 

• Question : Is it correct that, despite selling TransMontaigne as a whole to NGL Energy 
Partners, Morgan Stanley retained 100% of the ownership of TransMontaigne Canadian 
Holdings Inc., including its subsidiary Otco Petroleum Group ULC? If so, does that mean 
Morgan Stanley still owns, indirectly, Olco's refined oil sales business and 200 gasoline 
stations in Eastern Canada? 

o Response : Morgan Stanley currently owns Olco Petroleum Group ULC {"Olco"). 

However, Olco no longer conducts a refined oil sales business or operates gasoline 
stations. Morgan Stanley has sold the majority of the Olco properties. What 
remains are 26 non-operational properties that are in the process of being prepared 
for sale. 

• Question : is it correct that, in 2008, Morgan Stanley began to ship liquefied natural gas 
(LNG) and also trade LNG cargoes? Is it correct that, in 2011, it traded 21 LNG cargoes, 
containing roughly 65 billion cubic feet of natural gas? And that in 2012, it had two LNG 
ships on charter, and conducted trades involving 13 LNG cargoes through the first half of 
2012? If Morgan Stanley does trade LNG cargoes, please provide complete numbers for 
2012, and describe the current status of Morgan Stanley's LNG activities, including 
whether, in 2013, it shipped any LNG cargoes or traded any LNG cargoes, and if so, how 
many were involved. 

o Response : Morgan Stanley began shipping liquefied natural gas ("LNG") in 2008. 

• In 2011, Morgan Stanley traded 34 cargoes of LNG, containing roughly 75.8 

million cubic feet of natural gas. 

• In 2012, Morgan Stanley traded 32 cargoes of LNG, containing roughly 66 

million cubic feet of LNG, and chartered four LNG vessels at various points 
during 2012. 

■ In 2013, Morgan Stanley traded 6 cargoes of LNG, containing roughly 11.5 

million cubic feet of LNG. 

■ In January 2013, Morgan Stanley's LNG trading desk departed for Glencore 

Xstrata; as such Morgan Stanley has not generated any new LNG business 
since that departure. 

• Oiipstion : About how much crude oil did MS supply to Ineos under the deal, whether the 
contract went from 2008 to 2012, what the current status is, and whether MS has deals 
to supply crude to any other refineries. 

o Rpspnn.se : Morgan Stanley's contract with Ineos ran from 2007 to 2012. Over the 
period of the Ineos contract, Morgan Stanley supplied 503 million barrels of crude 
oil to two refineries, one in Grangemouth, Scotland and another in Lavera, France. 
Morgan Stanley currently has no contracts to supply crude oil to refineries. 


Best, 
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Alyssa 

Alyssa DaCunha | WilmerHale 

1875 Pennsylvania Avenue NW 
Washington, DC 20006 USA 
+1 202 663 6454 (t) 

+1 202 663 6363 (f) 
alvssa.daninhaffl)wilmprhale.mm 

Please consider the environment before printing this email. 


This email message and any attachments are being sent by Wilmer Cutler Pickering Hale and Dorr LLP, are confidential, and may be 
privileged. If you are not the intended recipient, please notify us immedtately— by replying to this message or by sending an email to 
nnstmasfpr@wilmerhalp com — and destroy all copies of this message and any attachments. Thank you. 

For more information about WilmerHale, please visit us at httD://www wilmprhaie.com. 
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WilmerHale 


November 1 8, 20 1 4 ReginaU J. Bnma 

_ __ . 4 1202 663 6 ^ 30(15 

By Electronic Delivery 202 663 esesw 

fsginald.brown@Wiirner5i3iecom 

Ms. Elise Bean 

Permanent Subcommittee on Investigations 

Committee on Homeland Security and Governmental Affairs 

United States Senate 

SR-199 Russell Senate Office Building 

Washington, DC 205 1 0-6262 

Dear Elise: 


Redacted By 

Permanent Subcommittee on Investigations 


L Major Issues 

A. Rosneft 


Redacted By 

Permanent Subcommittee on Investigations 


Wtimer Ccrier Pickering: Hale and Draruj. 1875 Prsinsyliranii Avenue NW, Washingcon. DC 20006 

Beijing Berlin Boston Brussels Frankfurt London Las Angeles Mew York Oidord Palo Alto Wsrhham 
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WilmerHale 


Ms. Bean 

November 18, 2014 
Page 2 


Redacted By 

Permanent Subcommittee on Investigations 


With respect to strategic alternatives for the Rosneft sale, as Morgan Stanley’s Chief 
Financial Officer, Ruth Porat, made clear in an interview last month with Reuters, Morgan 
Stanley will consider alternative ways to divest the business if the Rosneft deal is unsuccessful. 
The Draft Report aolcnowledges this on page 238, where it states; “[i]f the sale [to Rosneft] does 
not proceed, Morgan Stanley has indicated that it will work to locate another buyer for the rest of 
its oil merchanting business.” We request that the incorrect statement on page 286 be revised to 
isflect the statement made on page 238 of the Draft Report. 


Redacted By 

Permanent Subcommittee on Investigations 
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WilmerHale 

Ms. Bean 

November 18, 2014 
Page 4 


Redacted By 

Permanent Subeommittee on Investigations 


Morgan Stanley has decided to focus the commodities business on its core strength — 
providing intermediation, risk management, and supply services — rather than owning 
transportation, storage, or other in&astructure assets that are used in connection with physical 
commodities. As Mr. Gorman stated, Morgan StarJey’s Commodities Division “is removing the 
ownership and operation of physical commodity p]ant[s],” In some areas, such as physical oil, 
Morgan Stanley is also reducing its footprint in terms of the quantity of physical commodities for 
which it may make and take delivery. However, Morgan Stanley expects to continue to 
purchase, sell, and make and take delivery of physical commodities in coimection with its cote 
business of providing intermediation and risk management to its clients. This is what Mr. 
Gorman described as “the trading business, where we facilitate trading for people in need to 
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WilmerHale 


Ms, Bean 

November 18, 2014 
Page 5 

iedge their exposure” to commodity pricing risks. Effective hedging strategies include 
transacting in physical commodities. Morgan Stanley Commodities Division will use fully- 
vetted third party owners and operators of any facilities used to transport, store, produce, 
generate, or modify those commodities. 


Redacted By 

Permanent Subcommittee on Investigations 
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Draft Talking Points Regarding Commodities Plans to Sell and Export Compressed Natural Gas 
Overview of the Opportunity 

Morgan Stanley Commodities seeking applicable internal Morgan Stanley approvals, including 
that of the Franchise Committee, to sell Compressed Natural Gas (“CNG”) via ISO Containers. 
Commodities anticipates that it will: 

• Acquire natural gas via pipeline; 

• Compress the natural gas to higher pressurization; 

• Load the CNG into ISO Containers;’ and 

• Ship the CNG ISO Containers to various countries and US territories in the Caribbean.^ 

This activity will be conducted within Commodities North American Power & Gas desk’s 
existing physical commodities operations and is in-line with Commodities’ business model 

• Specifically, it is anticipated that the assets (e.g., a compression station and ISO 
Containers) will be owned by one of Morgan Stanley’s existing power generation 
subsidiaries (the “GenCo”).^ 

• GenCo will acquire natural gas from MSCG and sell all its output to a Morgan Stanley 
trading subsidiary, which will enter into all 3'’’ party CNG purchase and sale agreements 
and will charter vessels for transport of the ISO Containers to buyer destinations. 

The activity is being presented to the Americas Franchise Committee, primarily to address how 
the operational risks are to be mitigated and any concerns of criticism regarding the export of 
natural gas. 

• The design, construction and on-going operation and maintenance of the assets would be 
subject to arrangements with reputable third party service providers. These assets are 
anticipated to include: 

o A relatively isolated parcel of land approx. 5 miles from the Port of Savannah; 
o A compression station to be situated on the above property; 
o A spur rail line in order to obtain access to rail service transports the CNG ISO 
Containers from the compression station to the Port;”' 
o ISO Containers, initially approximately 1,500; and 

o A lateral pipeline that connects the compression station to an interstate pipeline. 

• Natural gas production within the US is abundant and CNG would be exported to free 
trade agreement countries and US territories. 


^ Export sales will transfer title and risk of loss to Buyer as the ISO Containers are loaded on to the vessel. 

^ Commodities is also evaluating domestic sales of CNG. 

^ Commodities is evaluating the use of two subsidiaries that own power generation in Georgia and Alabama. 
'' TMG subsidiaries own rail at some of its terminals, thus ownership of spur is not new activity. 
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Basis of Authority - Section 4fo) 

Morgan Stanley will be engaging in this activity pursuant to Section 4(o) (the “Commodities 
Grandfather Clause”). Morgan Stanley was engaged in, and owned similar assets related to, the 
different elements of the project prior to becoming a financial holding company in September 
2008. 


• Morgan Stanley subsidiaries historically and currently buy, sell, and schedule compressed 
natural gas in pipelines and to power plants in the US and Europe, but at lower pressures 
than would be utilized in the ISO Container 

• Morgan Stanley subsidiaries historically and currently buy, sell and transport liquefied 
natural gas (LNG) 

• Ownership of compression and comparable units is not new to the firm, for example: 

o TransMontaigne subsidiaries historically and currently utilize compressors and 
own “bullet tanks” that store pressurized liquefied petroleum gas (LPGs) 

• Morgan Stanley has established expertise in chartering and vetting marine transport. 


Other Regulatory Matters 

• The facilities and activities will be appropriately licensed 

o Department of Energy authorization will be needed to export CNG 
o Currently Federal Energy Regulatory Commission is not asserting jurisdiction 
over compression projects selling CNG in export transactions 
o All required state and local permits will be obtained 
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OoinB*fetl«re(tfwCttnw^ . 
MmMttsiet of Ntfiomi iMs 

MtHMnBkn&aacBtfl 

OUy 23, 1»B2 


lb* Offlc* of tl« CBoptzoUor of tf* Qjzxoney Im opptovtd tin bwic'a 
«>pllcatlan to ostkbUah an cpentlnQ aubsldlaxy to axaeute and cleat fkituxea 
centracts foe afflllatad and non^fflUatad paxaona. IMa appnval la gnntad 
the foUovlno oendltionai 


(1) that the bank Avtlop Intetnal auptivla^ atanduds, acceptable to 
thla orrica, In aiaai auch aa, but not lii^ted to, auitabUlty, 
churning of accounta, beat executicn, acgregatlon of aiatnaar ftjnda, 
ceployee Ixadiro, eaployaa ceepanaatlon plana, tzanaactlcna ftat 
poztfoUaa of afruiated oiganUatlm, and credit teaoutcaa 
available to euatcaera flea the bark and the FD4 ahen leant an uaed 
to finance fbtuna tranaactlona; 


(2) that the berk develop emptahle qrataae of Internal control, audit 
and xeportlno; 


(3) that the bark legltter elth the COBeodltlea Futurea Trading 
Ooamltalon, arv bank cr^loyae eho eill be engaoed In cioaa aelUng 
barking and FtM acrvlces, accepting or aolicitino cuatoaer ogniert fte 
fVAuiea trarotactiona that will be aweutad by the FCM, or acceptlie) 
or tianaferrlrg c ua t ca ar Anda to the fCM In cormecUan alth futurea 
trwvaaetlenei arri 

(4) that the e ikaldl ai y obtain a letter of aaaurance, free any e ectenne 
of ehlch it will be a aaober. that Ualta the dearlrg —her 
liability to the capital of the cperatlng aubeldlary. 
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ncaw advlM thU Offln of t>« dita an ahlch tl» aubildUiy tagliM cpmUsn , 
■nd ncTdsfi us «lth Its sxset sddxsssa irclsdlrg stnst nudist and tta ■ 

feeiposaU naM. 

vaiy tally yoiBS, 


Bsllaxd C. CUaeta 

Mnigsr, Operations ard ftocadUtcs 

Bank Orgvtitatlen and Stiuctuia 
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CORWlr^ of tt>e 

ei Nriiont! BBnks 

m(Mnglcin.D.C.S(Bi9 

Janoary 7, 1906 


Nillian G. Poster, Jr. 
President 

Sovran vututes Corporation 
Sovran Center 
(^e Coivercial Place 
Post Office Box 600 
Horfolk, Virginia 23501 

Dear Hr. Foster: 


•«»****«*««es***«*««*«:e^« 

• Letter Ho. 356 • 

* 2/86 L131 * 


12 OSC 1971-1978 
12 CFR 5.34 
12 use 24{7) 

12 CFR 7.7376 


♦ 

^ ir ttK /./j/6 * 


This Is in response to your letter of notification that Sovran 
Futures Corporation, an operating subsidiary of Sovran Bank, H.A. 
(’Bank*), wishes to function as a Futures coanission Merchant 
t*FCH*) with respect to agricultural and netals futures. As an PCH, 
the subsidiary would solicit, accept, and execute custoater orders 
for agricultural and metals futures. See 17 C.F.R. 5 1.3(p); 

Harkham t Gilberg, federal Regulation of Bant Activities in the " 
Comsodlties Markets , 39 Bus. Law 1719, 1748-l)S4 (Aug. l9M). Tour 
letter of noilcation indicated that the subsidiary would not 
purchase and sell the subject futures for its own account. As you 
know, the Office previously advised the Bank that it could establish' 
the operating subsidiary to act as an fCH with respect to financial, 
currency, stock index, and gold and silver bullion futures. 

The Rational Bank Act provides that a national bank shall have the 
power : 


To exercise . . . all such incidental powers as 
shall be necessary to carry on the business of 
banking; by discounting and negotiating 
promissory notes, drafts, bills of exchange and 
other evidences of debt; by receiving deposits! 
by buying and selling exchange, coin and 
bullion; by loaning money on personal 
security, ... 

12 O.S.C. S 24(Seventh). A national bank oay exercise its power 
to engage in activities that are a part of or incidental to the 
business of banking by means of as operating subsidiary. See 12 
C.F.R. S 5.34(c). At issue, therefore, is whether the proposed PCH 
■ activities are pc'bissible banking functions. 
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In ny opinion, the perfocnance ol FCM fanctione tot • 9 cicaltarai and 
Betale futures la incidental to the buaineaa of banking when 
perforacd on behalf of bank loan caatomers who are engaging in the 
futures tcansactiona to hedge risks underlying their loans frM the 
bank. In reaching that coneluaion, 1 have noted that futures ate 
often used as a risk nanagestnt tool to hedge against price and 
other risks incurred in the cash aarfcets foe coanodities. When the 
party at risk la a bank borrower, the borrower's cash aarket risks 
are often reflected as credit risks to the bank where the cash 
sarket eolatllity might affect the borrower's repayaent ability, the 
vslue of loan collateral, or otberwlae affect the quality of tha 
bank's loan, ha a result, banka often a^lse, or in sooe caaet 
reguire, their loan custoaeta to hedge against rlska underlying 
their loans by engaging in futuras transactions. By acting as rCHs, 
banks would thereby provide useful and conveniant aeana by which 
their credit risks can be alleviated. Consequently, perforaing rCN 
tnisinesa in agricultural and aetal futures tot loan cUstoaera' 
hedging transactions repreaenta a convenient and useful adjunct to 
banks' express lending power and is therefore Incidental to the 
business of banking. See Independent Bankers haaociation v. 

Helaann , 613 P.2d 1166, IHd (P.C. Cit. H79). cert , denied , 443 
O.s, 813 (1980) (analogous finding that banka aay sell credit life 
insurance to loan custoaera to protect the banks' loans pursuant to 
the incidental powers clause.) See elso Arnold Tours v. Caao. 4T3 
F.ad 427 (let Cit. 1972); H 6 H lieiiTno" v7 Seattle Hrat ^tlonal 
Bank , 563 F.2d 1177 (9th clr. 1977) (endorsfhg use of 'convenient 
and useful* standard to dataralne whethar an activity la incidental 
to the business of banking), lha operating aobstdlary of the Bank 
aay accordingly execute orders for agricultural and aetals futures 
contracts provided that the execution of such contracts la limited 
to bodging transactions in connection with loans to Bank eustosexs. 

The Banh Should take precautions, Itowever, not to violate tha 
anti-tying provisions of the banking laws. Twelve United States 
Code section 1972 provides, in pertinent part: 

(1) A bank ahall not in any xMnner extend 

credit, lease or sell property of any kind 
or furnlah any service, or fix or vary the 
consideration for any of the foregoing, on 
the condition or requirement — 

(A) that the customer ahall obtain sooe 
additional credit, property or service 
from such bank other than a loan, 
discount, deposit or trust aervicei 

(S) that the customer shall obtain some 
additional credit, property, or service 
from a bank holding ^mpany of such bank 
or from any other aubaidlary of such 
bank bolding coq>any. 
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• 

Tbesc provicionc were cnkcttd Co pttvtnt banks {cob tngaging In 
tying arcanganeRta — in otbar wotda« cmditioning tha offaitng of a 
strvlca to a caatoaac on his oaa ot otbar bank aarvicaa. A liaitad 
cscapClon to the tying provlsiona aaa created for 'traditional 
banking practicaa* loans, discannta, daposita, and trust 
aacvicas. S. Rep. Ro. 10(4, Hat teng., Id Eess., raorintad in 1S70 
O.S. Code Cong, t Ad. Rees 55U, 55J5. Since the oTIerTnirof^Cll 
services does not fall within the liaitad eiception for traditional 
tanking services, if the Bank ware to condition ita loans on the use 
of its subsidiary'a futures aarvicaa, the practice would run afoul 
of section 1972. Bowever, the antl-tylng provisiona do not •prevent 
the Bank fron revolting borrowers to hedge their loans as long as 
tha regui reliant is based on credit factors, if the Bank tees 
require a borrower to hedge his loan, it cannot require the borrower 
to use the Bank's fOi. Bowever, as long as the Bank doea not 
require Its borrowers to use its RCM, but verely offers this service 
to tbes it will not have violated 12 O.S.C. I 1972. 

Accordingly, the Bank's operating subsidiary say act as an POl to 
execute futures contracts in agricultural and aetala futures solely 
to hedge risks associated with the Bank's tending transactions, in 
doing BO, the Bank Rust be careful not to violate the anti-tying 
provisions of the banking laws. 

Sincerely, 

Nlchael A. Nancusi 
Senior heputy Cosqitroller 
tor National Operations 
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W fci M n B M n .P.C.joei9 
tiaavBber 7« 196$ 


' Interpretive Letter No. 372 * 
' December 1966 » 

« 


Nr. Paul K. Johnson 
Senior Attorney 

The First Rational Bank of Chicago 
One First Rational Plaxa 
Chicago^ Illinois 60670 


12 use 24 < 7) * 


Dear Kr. Johnson: 


This is in response to your October 3, 1985, notification that 
First Chicago Futures. Inc. (*FCF1*). an operating subsidiary 
of the First National Bank of Chicago ('Bank'), wishes to act 
as a broker -dealer and market maker of exchange-traded options 
on foreign currencies so that it can execute trades for its own 
account, for the account of the Bank, and for the account of 
custc^rs. FCFX will register as a market maker with the 
Chicago Board of Options Exchange (*CBOE*} and as a Registered 
Options Trader (*itOT*) with the Philadelphia Stock Exchange 
(*Phlx*). The functions of a market marker and those of an SOT 
are identical. In addition, FCFI will join The Options 
Clearing -Corporation so that FCFI can clear its own trades with 
CBOE and Phlx. FCFl's activities in CBOE, Pblx and The Options 
Clearing Corporation will necessitate FCFl's registration with 
the Eecurities and Exchange Comission as a broker-dealer as 
well as membership in the Rational Asaociation of Securities 
Dealers. The proposed new activity will be conducted at the 
existing premises of FCFI in Chicago. 

In a letter dated October 18, 1985, you responded to our 
question about the scope of liebillty to which FCFI end the 
Bank might become subject as a consegusnee of FCFl's proposal 
to join the CBOE. When FCFI becomes a clearing member of The 
Options Clearing Corporation, It becomes subject to the 1^-laws 
end rules of The Options cleerlng Corporation, including those 
establishing its clearing fund. You explained that the 
responsibilities snd contractusl duties set forth in the 
by-lws and rules apply only to a clearing member and not its 
parent corporation. Accordingly, under the by-laws and rules, 
a parent corporation is not responsible to the Options Clearing 
Corporation for the obligations of its subsidiary clearing 
Therefore, the Bank will not be responsible for 
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bllgatlons Incurted by Fcri in cosacction with lt« cxchanQW 
^mbeishlp. The Bank's expotuce will b* limited to the amount 
It capital it invests in FCFI. 

rot the reasons given below, FCtl may engage in the proposed 
ictivlty. Pursuant to express authorisation in la O.S.C. 

I 34 (Seventh), national banks can engage in the business of 
‘buying and selling exchange, coin, and bullion* without 
llmtation. The trades can be for a bank's own account or for 
sustomers. Incidental to this express authority, national 
banka can buy and tell options on foreign currencies, i.e. . 
exchange, for theiaselvet and for customers. Since an operating 
subsidiary can engage in any activity which its parent bank can 
do directly, an operating subsidiary can buy and sell options 
on foreign currencies for the account of the bank and for other 
affiliated and unafflltated customers. Indeed, the OCC has 
already ruled favorably on the gueatlon. OCC Hews Release, HR 
B3-36, May 13, 1983 (1983^84 Tranafer Birger) Fed. Banking t. 
Rep. (CCM) f 99,554, (Provident Batlonal Bank, Bryn Hawr, 
Pennsylvania, can engage in trading of foreign currency options 
through an operating subsidiary for the bank' a account and for 
custcmers). ££. Intarprative letter Ho. a&O, June a?, 1983, 
(1983-1984 Transfer Binder! Fed. Banking 1. Rap. (CCH) t 85,434 
(It ia pec^sslbla for a national bank to buy and aell, for ita 
own account, financial nptions on bank-ellglbla fixed-lnccne 
securities ^thin limits patterned after Banking Circular 79 
[3rd Rev, April 19, 1983]). This Office has likewise approved 
a national hank tubildiary's activltiaa as a market maker on an 
exchange, letter from Michael Petriarca, Deputy Comptroller 
for Multinational Banking, January 11, 1984, to a national 
bank. 

Having approved PCFl'a proposal to buy and sell options on 
foreign currencies snd to conduct market making activities, as 
discussed sbove, we see no problem with FCFI's setivlties as a 
clearing member of The Options Clearing Corporation. The OCC 
has previously approved a nitional bank subsidiary's request to 
clear its own trades in connection with an approval to buy and 
sell options for its own account, for the parent bank and for 
customers. Bee Letter from Michael Patriarca. cited above. 

Our Initial concern about the possible liability of the Bank 
should FCFI operate as a clearing member has been 
sstiafactorlly sddreased by you. However, if there is any 
change with respect to the Bank's potential liability as 
regards FCFI's activities as a nwemher of CBOB or Pblx, we ask 
that you notify this Office Imoediately . 

iTery truly yours, 

<• 

Judith A. Mai ter 
Senior Deputy Coiaptroller 
for National Operations 
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3«e«yi>«r 29, 1986 


.titerpTetiim^i«^r mmm» 
•May 1987 * 

12 CFB 5.34 • 

12 use 24 (7> • 

12 CSC 84 • 

12 CIH 7.T380 • 

Mr. tlchard S. 'BreMiaa ^,-***%*»**»*«***********»**** 

Exscut i«« Vice aod CsBsral Counaal 

continental Xlllnola national Bank 
and Truat Oon^t'Sf of Clilcaoo 
231 I>aSall« Straatt 
Chicago, lllinoia C0697 


Oaac Kc. Branaani 


This Office has Cttanietad its ravlaw of tha Bank's prosoaal, 
filed on October 15, 1986, to establish a ahollr-oanad 
operating subsidiary through the aeguisitioe of rirst Options 
of Chicago, Inc. Critst Options*)', a registered brolwc«-«ealar 
and rutures Ctnat&ission Kerchant. By letter dated Boveaber 12, 
1986, the Bank ms advised by Essory M. Sushton, then Acting 
Deputy Conptroller for Multinational Banking, that the 3g-day 
period for review was being extended pending a final review of 
the legality of the proposed activities of the subsidiary. 

Based on the Bank's notice filed pursuant to 12 C.r.B. 

S 5.34(d) (l)(l) and Bubaegueat eoansunicatlons with Mayer, Broun 
and Platt, counsel to the Bank, our undecstanding of the 
proposed subsidiary and its sctivitics is as follows: The Bank 
proposes to seguire 100% of the issued and outstanding shares 
of Tirst Options, a Delaware corporation, which has been In 
tmsinesB since 1971. First Options’ executive offices srs 
loested In Chlcsgo, snd it slso hss offices in 8ew York, 
Philadelphia, and Ban Francisco.!/ First Options is 


1/ First Options slso has a wholly-owned Brglish subaldiary. 
roc, Z>td, , which the Bank's Edge Act affiliate presses to 

(Footnote continued on next page) 
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registared as a farokar-daalai vlth the Sacuritiai ai^ Xadtaaga 
Comlsaion (*6EC*) and as a Futuias C<wnisslon Hercbant' (*?CX*} 
with tita Cosnoditias ruturas Trading CMaission (*CFrC*). 

First Options is a elasring tmabmt of six national aecuritias 
axckangas (’^curitias Cxchangas*) and tbiaa c(»Moditias 
exchangaa ("CoaiKsdltiaa Excbangaa*), which ara aubloct to 
regulation by the SEC and the CFTC, raspectiaaly,” 
Accordingly, First Options is a claarlng nanbar of the clearing 
houses or clearing corporations associated with each- of these 
•xchangest including the Options Clearing Corpoxstion, which is 
the clearing corporation for all exchange traded options. 

As broker and FCX, First O^ons* prixtary business is the 
perfonsance of execution and clearance services in connection 
with its clients' tcanaactions in the over-the-counter isarket, 
and on the exchanges of which it is a wmwimt. First Options 
currently executes and claara transactions in the following 
securities ai^ financial Instruatents traded on the Securities 
Exchanges and in the ovar-the-counter earkat: cosnon stocks, 
options on coamon stocks, options on stock indices, 0<S. 
governaent securities, options on O.B. governnent securities, 
foreign currencies, and optiona on foreign currencies. First 
Options slso executes and clears transactions in the following 
inttrunents traded on the Conoodities Exchanges; futures 
contracts on 0.6. governnent securities, stock Indices, 
Runicipal bond indices, gold, silver, foreign currencies, 
certificates of deposit, three-aonth Eurodollars and 
agricultural cotBoodlties, as well as options on futures 
contracts for foreign currencies, 0.8. governnent securities, 
and agricultural cosmoditias. First Options anticipates that 
it will execute and clear transactions for custoaers in the 
future in new products to be introduced by the various 
securities and coranodities exchanges, subject to Office 
approvsl. After the proposed scguisition by the Bank, it is 
out understanding that First Options will not engage in any 
trading in any securities or connodities for its own account. 


(Footnote continued fron previous page) 

acquire, subject to the approval of the Federal Beserve ^ard 
nnder Begulatlon X, 12 C.F.B. Part 211. 

2/ 'tbm securities exchanges of which First Options is a 
aesber are the Chicago Board Options Exchange, the Hew fork 
Stock Exchange, the American Stock Exchange, the Midwest Stock 
Exchange, the Pacific Stock Exchange, and the Cincinnati Stock 
Exchange. The connodities exchanges -are the Board of Trade of 
the City of Chicago, the Chicago Mercantile Exchange, and the 
Philadelphia Board of Trade. 
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In addition to providing ezecution and clearance Bervices. 

First Options provides inargln Ctnancing to its clients wfao 
trade in aecnrities and secutities options^ Ezcept under 
limited cizcutBstances , First Options does not finance its 
Clients' futures trading. First Options also engages in 
securities torroeing and lending, upon the request of its 
clients vhO wish to borrow particular securities . In addition, 
in some instances. First Options guarantees loans to its 
clients to aeguire ezchaiigi seats en4 also holds Beats on 
certBin Of the Securities and Commodities Ezchanges fOr the 
purpose Of leasing them to clients. 

First Options' customers ate priaiarV iy traders (including 
market makers, specialists and floor traders) who arer in some 
cases, members of the Securities and Commodities Exchanges, and 
who trade exclusively for their own accounts. First Options 
also provides clearing and execution services to other 
broker/dealers which are trading for their own accounts, and 
for the accounts of customera, and to finsncial institutions, 
pepending upon a customer's needs and ability to meet First 
Options' credit and eollateral regulc«nents , First Options 
provides different services to different customera, although it 
does not provide financing to any customer whose transactions 
it does not clear. Thus, for some, customers First Options only 
executes and elears, and for any clearance customer^ it may or 
may not provide margin financing . 

As an organisation engaged in the clearance and settlement of 
securities transactions. First Options is subject to regulatory 
and exchange reguirements to obtain margin; and capital deposltsr 
from traders and Other firms in en amount sufficient: to 
collateralize fully the margin credit extended. First Options 
is also subject to the minimum capital reguiieroents of the 
and the various cleating houses of the Commodities l^changes, 
further, under the rules of most clearing corporations, First 
Options is reguired to maintsin margin and make deposits to a 
generar guaranty fund. This guaranty fund is used to sstisfy 
the Outstanding bbligations of ai^ clearing member which 
defaults on its Obligations, and whose margin, capital, and oWn 
guaranty fund deposits are insufficient to fully sstisfy its 
debts. 

It is the Bank's position that all of the services to be 
performed by First Options after the proposed acguisitlon are 
services which national banks and their operating subsidiaries 
are authorized to perform under 12 O.B.C. S 24 (Seventh). As 
discussed below, this Office concurs with the Bank's view that 
the proposed activities oi ^itst Options (except as btheriwise 
noted) are permissible activities fOr national banks under the 
national banking laws. 

Xt is established that natiCttal banks may provide brokera^ 
services to their customers under Section l6 of the 
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Gl«ai-6t«agall Act. 12 O.E.C. fi 24 (Seventh), which stetea. in 
relevant part, that 'the huaineaa of dealing in aecurltiec and 
stock ... shall he linited to purchasing and selling auch 
securities and stock without recourse, solely upon the order, 

and for the account of custoaers • See Securities Indastrr 

Assoeietloa v. Conatroller of the Currency . 758 P.2d 739 (D.C. 
Clr. 198S), cert, denied . 106 6. Ct. 790 (1986), cert, granted . 
106 S. Ct. 1259 (1986). In addition, national banks have 
express power under 12 D.8.C. { 24 (Seventh) to buy and sell 
‘exchange, coin and bullion,* which authorisation is considered 
to enconpaas transactions for a bank's own account and for the 
accounts of its custosera. 6«s, aui-. Interpretive Letter 
Bo. 372 (to be published). Fed. Banking L. Rep. (Hovetaber 7, 
1986). This Office has deternined that natibnal banks nay also 
purchase and sell for their cuatoMrs options on securities, 
stock indices, si^ foreign currency as an incident to their 
trading, iavestiDent, and brokerage powers with respect to the 
underlying financial instrunenta. Sfifi, e.o . . interpretive 
Letter Bo. 326, reprinted Ig (Current Developaents] Fed. 

Banking L. Sep. (CCM) t 85,496 (January 17, 1985); Interpretive 
Letter Bo. 357, reprinted ig (Current Developaents) Fed. 

Banking Law R. (CCH) 4 85.527 (February 26, 1986); Interpretive 
Letter Bo. 372, supre .a./ 

Siailarly, national banks are pemltted to purchase and sell 
financial futures and other coasaodity futures contracts, as 
registered FCHa, for their custoisars, as an incidental power 
under 12 O.S.C. § 24 (Seventh). Moreover, national ban)u may 
execute, as FCKS, transactions in most types of financial 
futures contracts for their customers, including certificates 
of deposit and stock index futures, as well as futures 
contrscta In gold and silver bullion, fixs unpublished letter 
froa Ballard Gilmore, Bank Organisation and Structure, July 23, 
1982; unpublished letter from Michael Msncusl, Senior Deputy 
Costptroller for Rational Operations, July 30, 1984; 

Interpretive Letter Bo. 365, reprinted in [Current 
Developments) Fed. Banking L. Bep. (CCH) ^ 85,535 (August 11, 


2 / Options on financial instruments (other than financial 
futures contracts) are generally considered securities (or 
purposes of the securities laws. Sas 15 U.B.C. $ 77(b)(1), 
xntnflfid toe Pub. L. Bo. 97-303, 96 Btat. 1409 (Oct. 13. 1982 ). 
While we are not of the view that options generally are 
securities (or Olass-Steagall purposes, assuming arguendo that 
they were treated as securities (or such purposes, national 
banka would be expressly authorised under 12 D.S.C. $ 24 
(Seventh) to purchase and sell options as agents for their 
customers in any case, fiat Interpretive Letter Bo. 326, sunrs ; 
Interpretive Letter Mo. 357, supra . 
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1.9tS). Furthar, In Intarpratlva l^ttar Ro. 357, atinra . tba 
Offlca approvad tba axpantlon of a national banK oparating 
Bubsldiary'a FCM activitiea to include tba azacution of 
tianaactiona in optiona on financial futucaa contcacta, and, in 
a aubaagunnt autbotiaation, optiona on fozaign currancr 
futucaa. fiaa Intacpcetiva l«ttac lo, 365, aunra . 

Rational banka and tbaic opatating aubsidiariaa are authorized 
to azacuta tzanaactiona in optiona and futucaa contcacta foe 
tba account of cuatOMca, aa long aa the bank bmf azacuta 
tcanaactiona in tba underling financial inatcument or product 
for the account of ita cuatoamra. Tba purebaaa ai^ sale of 
optiona and futucaa contcacta for custemara can be seen aa an 
integral adjunct to tba national bank* a power to buy and aall 
the itaai for cuatoiaaca, and la tbacafora incidental to banking 
within tba neaning of 13 U.E.C. S 24 (Sazanth). With the 
exception of tcanaactiona in agricultural futucaa contcacta and 
optiona on agricultural futurea, all of the tcanaactiona which 
Firat Optiona axacutaa and claaca for ita cuatoiaaca involve 
financial inatrunanta that are baaed on other financial 
inatrunanta or coiwBoditiea which could tbeaaalvaa be purchaaad 
^ the bank for cuatOBtera Tbacafora, with raapact to 
tcanaactiona in thaaa inatrunanta, it appaara that Firat 
Optiona would be authoriaad. aa a national bank operating 
aubaidiacy, to perform brokerage and FCH aarvicaa for ita 
cuatonera. 

In tba paat, however, thia Office baa peneittad a national 
bank'a operating aubaidiacy to azacuta tranaactlona in futoces 
contcacta for agricultural comnoditiea only on behalf of the 
bank'a loan cuatonara, and for the aola purpoae of hedging 
riaka aaaoclated with the cuatonara' loana from the bank. Sew 


1/ Thia Offlca haa not explicitly conaidared whether 
national banka may parfonn FCM aarvicaa for cuatwaara* 
tcanaactiona in futurea contcacta on tbrea-iaontb Burodollaca 
and municipal bond Indicea. Under tba above line of raaaoning, 
ainca national banks may boy end sell for the accounts of their 
customara both Eurodollar inatruiaents and the nainicipal bonds 
on which a unicipal bond index ia bated, they are also 
autborited under 33 U.S.C. S 24 (Seventh) to buy and aall foe 
their cuatonacs futures contcacta baaed on tbeae underlying 
products. With respect to tba execution and clearance of 
transactions in gold and silver futures, tba Bank is advised 
that this activity is pamitted only to the extent that the 
underlying gold or allvar products are eligible for purchase by 
national banks. Sea Banking Circular Ro. SB, Rovembec 3, ISBl 
(Rev.) (defining scope of the terms 'coin si^ bullion* aa used 
in 12 U.S.C. S 34 (Seventh)). 
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Ititerpr«tiv« Lettar Bo. 356. taorlnted In [Currant 
Developmants] Fed. Banking L. Sap. (CCH) f S5.526 (Januarr 7, 
1986). Tfaa parforiaanca of tba Pot function Mitb raapact to 
agricultural futuraa has baao conaidarad a coavaniant and 
useful adjunct to the hank 'a lairing pouars, and therefore 
incidental to the huaineas of banking. Outside of this limits 
context, however, this Office is not yet persuaded that 
national banks are authorised to execute transactions for their 
custOBers in agricultural futures contracts or options thereon. 

Secarities-Ji^ CoaMditiea Exchang e and Clearing Cotporatien 
Mm^tahic 

As indicated. First Options* priaaiT buslneaB involves both the 
execution and clearance of transactions in securities, options, 
and futures. In order to perfora these services. First Options 
is a clearing member of several national securities exchanges 
and comsodities exchanges. Both clearance and execution are 
essential to the process of buying and selling financial 
instruments on exchanges and in the over-the-counter market. 
Execution, in the contest of trading on a securities or 
eomM>dities exchange or in the over-the-counter market, is 
merely the act of buying and selling financial instruments Oh 
the exchange floor or through use pf an automatic execution 
service. Clearance is the process of recording a transaction, 
after execution, and then reporting it to the exchange and the 
appropriate clearing house for settlesant. Absent execution 
and clearing capabilities, a broker's services ate limited to 
placing its customers' buy or sell orders with an execution and 
clearing firm. 

Membership on a national aecuritics exchange enables a broker 
to execute transactions on the exchange on behalf of its 
customers. As such, securities exchange membership can be 
considered convenient and useful to the conduct of a bank's 
brokerage business. For this reason, after determining that 
membership on a securities exchange for the purpose of 
performing permissible actions is not prohibited by the 
Glass-Stesgall Act, this Office has previously deteraiasd that 
national banks may become members of national securities 
exchanges, pursuant to the incidental powers clause of 12 
U.6.C. S 28 (Seventh). See Decision of the Comptroller of the 
Currency on the Application by Security Pacific National Bank 
to Establish an Operating Subsidiary to be known at Security 
Pacific Discount Brokerage Services, Inc. (hereinafter 
•Security Pacific*), reprinted in [1982-1983 Transfer Binder) 
Fed. Banking h. Sep. (CCH) T 89,284 (August 26, 1982). See 
Alsa Ar nold Tours. Inc, v. Came . 472 Ft 2d 427 (let Cir . 1972) 
(an activity is ‘incidental to banking* for purposes of 12 
U.S.C, S 24 (Seventh) when it is ’convenient and useful* to the 
performance of an expressly authorised bank power); K a M 
Leasing Coro, v. Seattle Fir st Hational Bank . 563 F.2d 1377 
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Concerning an Application by Aaeclcan Rational Bank oC Austin, 
Texas, to Kstabllsb an Operating Subsidiary to Provide 
investnent Advice. lABllattfl 1X1 I1983-19B4 Transfer Binder] 

Fed. Banking L. Rap. (CCH) t 99,732 (September 2, 1983). 

Xi^eed, the Second Circuit in Seeuritiee Influetr r AsapeistioH 
T. B o Ald of Ooveraors . 716 r.2d 92 (1983), BiHi, 468 U.6. 207 
(1984), has recently concluded that *[a broker] does not enter 
into contracts that obligate it to 'assuna' ultlnataly its 
brokerage custoners' risks: On the contrary, it retains full 
po«rer to bring actions for breach of contract against custmsers 
who fail to pay for or deliver securities.* Id. at 100 n.4. 

SSfi BlXO SBCurities industries Association v. Cc^troller of 
th« CUlltnCY. 577 F. Bupp. 252 (D.D.C, 1983). aff ‘d . 758 F.2d 
739 (D.C. Clr. 1985). cert , denied . 106 S. Ct. 790 (1986) 
(securities brokerage), cert , oranted . 106 6. Ct. 1259 (1986) 
(branching issue) . 

It is clear that whether the bank's operating subsidiary is 
liable ss broker to its clearing firm or as clearing broker to 
ita clearing corporation, the ultimate liability and investment 
risk for all trades lies with the customer, against whom an 
action for recovery may be maintained. He therefore* do not 
consider the clearing member's 'guarantee* of its customers* 
trades to the clearing corporation to violate the ’without 
recourse* provision of Section 16.*' fiss, Awotln v. Atlas 
gschanae Watlonal Bank, supra . 295 U.S. at 212. 


£/ Because First Options is subject to the credit risk of its 
execution and clearance customers (whether or not it alto 
provides their financing), the firm performs a daily or 
intra-daily risk analysis of each account and requires that 
collateral be pledged and maintained at least at a level 
sufficient to support the client's total exposure. If at any 
time First Options determines that a client's overall positions 
threaten bis ability to meet all his obligations to the firm, 
in accordance with its client account agreeatent, Firat Options 
!■ permitted to trade the account in order to Cloae it out. In 
order to neutralise risk during the liquidation process, and 
when necessary to avoid disruption to the market, First Options 
may open positiona for the account after having obtained the 
permission of the exchange. These positions will be closed out 
et the first opportunity, and all gain or losa remains with the 
account of the client. This raises the question of whether 
this practice violates the requireamnt in Section 16 that s 
bank's purchase and sale of securities be 'solely upon the 
order* of customers. He do not believe this is the case. The 
custotser contents to this provision as a condition of First 
Options' agreement to execute and/or clear his transactions. 

(Footnote continued on next page) 
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AsBuaing that claaring sMiiber'a liability la aireii ralavant to 
tba lagal diacuasion, for tha aana raaaona, «• do not balinva 
that a clearing iMAbar'a contlngant liability for tha 
obllgatlona of othar clearing Bembara ii prohibited. The 
clearing MMbar who dafaulta on Ita obllgatlona to tha clearing 
corporation atill ranaina liable to the corporation. It la out 
underatanding that ahould the clearing corporation recover any 
amount of ita claim, the othar clearing aa^bera, including 
rlrat Optlona, are entitled to rainburamnant to tha aatent of 
any aaaaaanenta made. Accordingly, we are aatiafied that rirat 
Optiona, aa a national bank operating aubaidiary, nay bacotM a 
ataidber of the varioua aacuritlaa and coBaaoditlaa clearing 
corporationa conaiatant with tha proviaiona of the 
Olaaa-Steagall Act, under tha incidental powara clauaa of 12 
O.8.C. $ 24 (Seventh) .2/ Thla conclualon la in accordance 
with previouB Office detarminatlona that national bank 


(Footnote continued fr«B previoua page) 

Firat Optiona* ability to take over an account for the purpoae 
of liquidating it, after determining tha eaiatance of an 
unaccaptable riak of default, ia analogoua to a lender 'a right 
to take poBBaaaion of a borrowar'a collateral, in anticipation 
of default, in order to protect ita value and liquidate it. 

Thia principle appliaa equally to aacuritiaa collateral; 
margin aecnritles, after all. can be liquidated by a bank if 
the borrower dafaulta. Thia practice aimply allowa Firat 
Optiona, aa a creditor, the aana opportunity to reduce ita own 
riak of loaa when faced with a client who baa become a bad 
credit riak. Tharefore, we do not believe that thia aspect of 
Firat Optiona* cuatomer relationshipa results in a violation of 
Section 16. 

1 / First Options' liability on behalf of othar clearing 
membera ia also consistent with the requirenenta of the 
Comptroller's Interpretive Ruling 7.7010, 12 C.F.S. § 7.7010. 
This Interpretive Ruling provides that a bank may land its 
credit or otherwise become a guarantor if it has a substantial 
interest in tha performance of the transaction involved, or has 
a segregated deposit sufficient in an aa«unt to cover the 
bank's total potential liability. First Options has a 
substantial Intereat in petforsdng all of its obligations to 
tha clearing corporations, in order to retain its ability to 
provide clearing brokar and FCM servicea to its cuatomars. Ct ■ 
unpublished latter from J. T. Matson, supra (bank operating 
subsidiary may incur liability of clearing maadier to 
coamodities aachanges, conaiatant with Interpretive Ruling 
7.7010, because of bank's substantial interest in saving 
brokerage comaiasions) . 
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brokaraga and FCM aubaidiariaa aay bacoaa naaiberB of claaring 
corporationa and parfora claaranca aarvicca in connaction with 
their cuatoaara' tranaactiona in aaeuritiaa, optiona, financial 
futurea contracta and optiona on financial futurai. Sea 
unpubliahad lattar fron Ballard GilBora> auora ! unpnbliabad 
lattar froa Frad Finka. auora ; Oaciaion of tha Cooptrollar in 
Eacurity Pacific, auora ; Intarpratiaa X,atter Bo. 372, auora 

Extanaion of Credit 

Firat Optiona providaa margin financing to ita trading 
cuatomara, aubjact to tha Fadaral Baaarva Board'a margin cradit 
ragulationa (Bagulation T, 12 C.F.B. $ 220.4) and Firat 


S/ Tha mambarahip raquirananta of tha Chicago Board of Trada 
Claaring Corporation (BTCC) raiaa a aaparata quaation ui^ar tha 
Glaaa-Etaagall Act. Unlika tha othar claaring corporationa of 
which Firat Optiona ia a anabar, tha BTCC doaa not raquira ita 
masibera to maka depoaita to a guaranty fund. Initaad, aach 
nanbar ia raquirad to purchaaa atock in tha BTCC, in proportion 
to tha voluiM of ita businaaa on the BTCC. The price of the 
atock ia fixed by the BTCC'a Board of Director a. This atock ia 
held aa aacurity for tha manbar'a obligation to tha BTCC, but 
tha BTCC do not prorida for aaaeaaiaanta to be made 

againat any claaring member to cover loaaaa due to another 
auunbar’a default. Tha Gltaa-Staagall Act generally prohibita 
national banka from purchaaing corporate atock for their own 
accounta. In the paat, under limited clrcunatancet, thin 
Office .hai approved national banka' equity invaatmanta in 
certain corporationa for the purpoaa of performing otharwiaa 
pemlaaible banking activitiea, whan the inveatmant did not 
praaant any apaculative faaturaa. £aa unpubliahad letter from 
Bichard V. Fitagerald, Director, Legal Adviaory Barvicaa 
Diviaion, Auguat 18, 1960. Indeed, thia Office haa already 
determined that national banka nay own stock in the uaer-ownad 
Dapoaitory Trust Company of Haw York, to permit their 
participation in the aecuritiaa dapoaitory aervlces of -thia 
claaring agency, fits unpublished lattar from John E. Shockay, 
Deputy Chief Counsel, Decambar 19, 1975. It seama clear that 
the purchase of BTCC atock by a national bank's FCH subsidiary 
would not be motivated at all by an invaatment purpose, but is. 
instead the only maana of obtaining mambarahip in thia clearing 
corporation. Aa this Office haa determined that tha provision 
of clearance sarvicea to FCM custooters is an authorised 
activity for national banka, va conclude that tha acquisition 
of stock in tha BTCC is appropriate in this context in order 
that the Bank may provide claaring sarvicea to its custraers. 
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Options' own intarnsl rsqairwMnts.l/ It is our 
unOorstsnding that in making a dseision wfasthsr to financo a 
customor'o trsOos, First Options psiforns a crsOit snalyais, 
focusing on tbs csguirsd margin for th« specific ^titions 
financed ei^ the customer's total obligations to the fira. 
tsch trier's account is narked to market and subjected to a 
risk analysis by First Options on at least a daily basis, to 
determine whether additional collateral is required and whether 
a customer seeking additional financing meets First Options' 
credit requirements. First Options provides financing only to 
custmners for whoa it also clears, but margin credit will not 
he extended unless the customer meets First Options' msrgin and 
.'ollataral raquirwaants for the particular positions financed. 
First Options snd the Bank will aggregate financing to any 
joint customers on a daily basis to insure cos^liance with the 
lending limits established in 11 U.S.C. | 84. 

This Office has previously permitted the brokerage Subsidiaries 
of aationsl banks to engage in margin lending, provided that 
the loans are made only from branch offices, and that all 
non-branch office activities are conducted within the 
paranmters of the Comptroller's Interpretive Ruling 7.73B0, 

12 C.F.R. S 7.7380. Sss. Comptroller's Decision in Security 
Pacific, iusxjl; Interpretive I,etter Ho. 326, supra . Lending 
money, of course, ia an expressly authorised power of national 
banka under 12 O.S.C. $ 24 (Seventh). In addition, both banks 
and brokers have traditionally engaged in margin lending, i.e., 
the extension of credit secured by stock or other collateral 
for the purpose of purchasing or carrying securities. Seg 
asnkAneriea Corporation. 69 Fed. Res. Bull. 105, 108 (February 
1983) (the underlying margin credit activity performed by 
banks, subject to Regulation 0, and brokers, subject to 
Regulation T, is functionally the same). While this Office has 
not had occasion to consider the legality of a national bank 
subsidiary extending credit, as FCM, to finance customer trades 
in permissible connodities contracts, this activity, which 
First Options engages in to a limited extent, is clearly 
encompassed by the express lending powers of national banks. 

With regard to the branching restrictions of t)m Hationsl Bank 
Act, 12 O.6.C. SS 38 snd 81, comaonly known as the NcFadden 
Act, the Bank states that First Options will limit its ' 
non-branch office activities in connection with margin landing 
to the performance of tasks associated with loan origination, 
consistent with Interpretive Ruling 7.7380. Bee Interpretive 
Letter Bo. 88, reprinted in [1978-1979 Transfer Binder] Fed. 


Except in one situation, First Options does not finance 
its customers' futures trading. 
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Banking 1>. Rep. (COI) If tS.lSS (January 3I< X979) (iflantifylng 
peimisslbla loan aollcltatlon and origination actieitiea witkin 
tba scope of the Interpretiva Ruling). Tbust «^ila tbasa 
Offices nay solicit lending business, provide infonaation as to 
loan rates and terms, a^ interview and cotmsel eustoasrs 
regarding credit and other applications, all loan applications 
«fiil be transmitted for processing to First Options' »ecutlra 
offices in ^icsgo, from which any er^it will be extended. 

The Bank repreaenta that under Illinois law it would be 
persdtted to establish a branch at First Options* Chicago 
office, and that sppropriats steps have been taken to secure 
approval of this Chicago office as a Bank branch. Tbis Office 
is satisfied, given these facts and representations, that First 
Options' margin lending activities therefore will not violate 
the McFadden kct. 

Secnrities I^mdino 

Firat Options also engages in securities lending and I»rcowlng 
as part of its brokerage business. This activity Is eoi^ueted 
in the following manner t When a client asks to borrow a 
particular security, usually in connection with short sales of 
securities, First Options either borrows the sacurity from 
another of its clients or, if the sacurity is not available 
from this source, locates a third party broker-dealer from wh^ 
the security can be borrowed. First Options then ralends the 
security to the client who has reguasted it, and the loan is 
secured, generally by the cash obtained from the client's short 
sale. Both the security and the collateral are marked to 
market daily, and the collateral snist be adjusted as the value 
of the security lent increases. The elient/borrower eventually 
pureheses the security and repays It to First Options, who in 
turn repays the owner of the security. First Options never 
obtains title to, or ownership of, the securities. First 
Cations always relenda the sacuritiaa at a higher rate then its 
borrowing cost, and thus the activity la structured to generate 
net interest income. 

It is an established practice for national banka to lei^ either 
their own investment or trading account aecurltiaa, or their 
custffloers* aecorities bald in cuatody, aafakaeping, trust, or 
pension accounts, fisfi, tLiju, unpublished latter friA Feter 
Licbesman, teaiatant Director, Legal Advisory Bervleea 
Division, Octolwr 2Z, 1986 (concluding that national bank 
offering eecuritiss lending program to its trust cuattwars may 
indemnify its trust cuatoamrs/Bscuiities owners for all losaes 
arlalng out of the securities bonowara' conduct). In Banking 
Circular So. 19fi (May 7, 198S), this Office recognise the 
incrasaed involvment of national banks in securities leMing 
end adopted the Federal Financial institutions Examination 
Council's Supervisory policy on this activity. In addition, 
broker-denlers regularly engage in securities landing and 
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boxr^ing subjact to tha raquiteawnta o£ Sagulatioo T. 12 
C.r.R. S 220. le, aa to accoptablo collatotal and tMrroMlng 
purpoaaa. 

^ aa initial aattaxt m ccmaidor wbatbax rixat Options ' 
boxsowing aotiTitiaa iapllcata tha rutrictiona on national 
banJcs* ability to trada and inaaat in eartain aacurltiai. It 
ia oar undatatanlino that Firat (^tiona irlli ba borrewing 
aacaritias. iriiicb iK>uld not ba allglbla for purchaaa by a 
national bank for ita own trading or invaatnent accounts • Cor 
tha purpose of ralanding thm. figp 12 C.r.R. Part 1. Ondax no 
circomstancaa, howavar, will First Options acquire a principal 
or otmerahip Inferaat in thaaa aacuritias. Rather, iha fins 
will Bi^ly assusia tha riak that tha cllant/borrowcr will fail 
to repay the security, leaving First Options obligated to repay 
the ownar. Tha risk aasuaiad is not a trading or invaatawnt 
rtsk« tmt asaantially a customer credit risk, analogous to t)» 
incidsntal liability of a broker to coaiplata ita cust«aars* 
trades, should tha custcnaar fail to perform. Wa tharefora 
believe that First Options* securities borrowing sctivities do 
not violate the reatrictlona against national banka’ ownership 
of certain securities. 

In the context of a national bank's brokerage subsidiary, it is 
our opinion that the ability to borrow and relend securities at 
the request of customers can be considered a convenient and 
uaeful incident to the busineas of buying and selling 
securities for the account of customers. The Bank has 
represented that First Options will conply with all guidelines 
snd prudential controls for securities lending and borrowing 
sat forth in Banking Circular Bo. 19(. es well as the 
requirements of Regulation T, at 12 C.F.R. f 220. 1(. 
Accordingly, we conclude that First Options* securities lending 
and borrowing activities are incidental to its authorised 
brokerage activities and margin lending, aid are therefore 
authorised under the incidental powers clause of 12 U.S.C. S 34 
(Seventh). £1. The Chase Manhattan Corporation. (9 Fed. Res. 
Bull. 72S, 726 n.lO (September 1983) (concluding that 
securities Iwrrowlng and lending activities of bank holding 
eoi^aiqr'a discount brokerage subsidiary are closely related to 
banking, and incidental to discount brokerage and earoin 
lending). . . 

lieiBiHa of axehano B Seats 

In addition to holding seats on the Securities end Commodities 
Exchanges for its o%ni use. First Options also holds exchange 
seats for the purpose of leasing them to its clients bo enable * 
them to trade on the various exchanges Although this 


In some instances, First Options also guarantees loans to 
its clients to acquire exchange seata. The Bank has 
represented that all such guarantees will be structured to 
comply with the Comptroller's Interpretive Ruling 7.7010, 12 
C.F.R. S 7.7010, following the proposed acquisition of First 
^tions. See note 7, annra. 
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•ctivity !• not an ic^rtant lootc* of iactHM. it ia otir 
tutdaratanding that haring aaata arailahte for leaaa to clianta 
ia conaidoiod critical to a cloariag flra’a abilit]* to attract 
and retain tmaiooaa. Oftan< tradora do not hara th« capital to 
both aupport thair trading accounta and alao ptiTebaaa aaata on 
the aachangea through which thap trade, taaaing anehanga aaats 
pcoridoa an econ«aieally^ faaaibla Mana for theaa tradara to 
obtain aeceaa to the aschanga floora. It ia our ondaratai^ing 
that tradara ordinarily look to thair clearing fim to provide 
thia laaalng aarriea. Exchange aaat leaning not only appaart 
to ba a naeaxaaty adjunct to Firat dptionn* panalnBible 
execution and clearance buslnaaB. hut in affect allwa First 
Options to finance a tradaCs aeguiaition of the benefits of 
exchange maadmrahip. Ne therefore conclude that it ia an 
authorised activity under the incidental powers clause of 12 
U.6.C. S 24 (Seventh). 

&»aainatlOH of Permiaaible Activitiea 

We have detarained that each of the proposed activities of 
First Options ii authorised for a national bank under 12 D.S.C. 
S 24 (Seventh), and not prohibited under tlM Glass-Sieagall 
Act. We atttst now consider whether the eoablnatlon of all of 
these activities would, nonethaleas. result in a violation of 
the Claas-Steagall Act. In Inveitaent Company Inatitnta v. 
CA1SB> 401 U.S. 617 (1971), the Supreise Court concluded that 
although a national bank was not prohibited ftoa pooling trust 
assets, acting as managing agent for cuatomarB, .or buying stock 
for the account of custocaerB, the combination of these 
activities, through the offering of a comingled agency account 
to the public, resulted in the tenk’a issuance and distrltation 
of mutual fund shares, in violation of the language of Section 
16 and Section 21 of the Glass-Steagsll Act. In addition, the 
Court was concerned that the bank's promotional interest in the 
investment fund would inpair its ability to function as an 
impartial source of credit and disinterested inveatment 
adviser. Here, we sust consider whether the provision of 
execution ai^ clearance, margin lending and securities lending 
and borrowing services, taken together, involve the Bank in an 
li^eciaisaible securitiea activity under the Glasa-Steagall Act. 

We believe that the services First Options provides ere within 
both the letter and the apirit of the Glass-Steagsll Act. 

First Options' execution and clearance services are conducted 
according to the literal language of Section 16, i.e., it 
handles these tranaactions ‘without recourse, solely upon the 
order, and for the account of customers, and in no case for its 
own account....* First Options' margin lending involves 
cxteMing credit for the purpose of purchasing or carrying 
aecurities which, in turn, serve as collatersl for the loan. 

The Glass-Steagall Act does not prohibit banks from financing 
the purchase of securities or ftwi accepting securities as 
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oollataral for loanc. Flrat Option*' ■•curitia* landing ai^ 
borrowing actlvltias do not raquiia it to taka a principal'* 
intaraat in an/ aacurlty borrowad or lant. All financing 
daclaiona of Firat Options ara mada indspandently of daciaions 
to prorlda azaeution and elaaraoca aarvlcaa to cuBt<HBarB 
according to aatabllahad credit criteria. In otbar worda< 
accaaa to Firat (^tlona* execution and claaranca aarvicaa does 
not aaanra accaaa to Firat Option*' financing. 

In parfonaing execution and claaranca aarvicaa, Firat Optlims 
aaaUMa a credit riak with raapact to the client involved, but 
does not obtain an ownarahlp Intarovt in tha aacurltlaa which 
ara tha subject of tha tranasctlort. In aztandlng Bargln credit 
to clients. First Options obtains ■ aacurlty interest in tha 
securities purchased, but, a* with any loan, the client 'a 
ability to xNiet the teraa of the loan dater^nea the auccesa of 
the transaction. In borrowing sacurlties for the fnirpoae of 
relending then. First Options asaunas the risk that its client 
*>111 fall to repay the security. Hhan First Options provides 
all of these aarvicas for a given sacurlties transaction, it 
assumes an aggregate risk that the customer will default on the 
loan, or will fall to pay for or deliver tha aacurltlaa, or 
will fail to repay the security lant. These risks ara ptoparly 
viewed as cradit risks, but they are sot aeeuritlas trading or 
invaataent risks. The fact that First Options' success is tied 
to its clients* overall success and that this, in turn, is 
dependent upon their perforatance as traders in the securities 
markets does not give First Options s principal's interest in 
its cllants' aecurlties. That the clients' success stay be a 
function of the value of securities subject to smrgln only 
exposes tha Bank to the type of risk it Is always exposed to 
when tha valua of loan collateral is subject to fluctuation. 
First Options' finsnclal Interest is only in its clients' 
sblllty to perform their obligations to tha firm. The 
provision of both financing and execution and clearance 
services for securities transactions, which sra conducted 
within the limits of Section 16, increases the extent of First 
Options' credit risk with reaped to particular clients, but 
does not, in our view, create a 'sslesnsn's stake* or owiwrship 
interest in any particular security so as to violate either the 
literal language or the purposes of tha Olass-Steagall Act. 

Btanehino Bestrietlona 

An additional note relates to the question of branching. In 
ai igmltiga Industry Association v. Coaiptroller of the Currenev. 
SU&XA, the Court of Appeals for the Oistrict of Coltnabia 
Circuit affirmed the district court's declaion holding that 
discount brokerage activities are legitimate bank activities 
subj^t to tha branching restrictions of 12 O.S.C. i 61 and 12 
U.6.C. I 36 and, therefore, unavailable at non-bzan^ 
locations. The Office filed a petition for certiorari in the 
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Supr«iM Court aeeking Tmvlmt ot, anong othat thingi, tlM Court 
of Appeals' decision on the branching issue. This petition was 
granted on March 3, 1986. Clsrlte v. Securities Induatrr 
Association. 106 8. Ct. 12S9 (1986). The Bank is cautioned 
that if the decision of the Court of Appeals is affiraed. it 
will be required to restrict First Options' securities 
brokerage activities, and activities incidental thereto, to the 
Bank's Bain office or to branch locations. 

CBaclmlon 

This Office has concluded that the activities in which First 
Options engages, as described in the Bank's Motice and 
subsequent cowownicatlons with this Office, are authorised 
under the Class-Steagall Act and other provisions of the 
national banking laws. Our approval does not, at this point 
extend to First Options' FCM services with respect to 
hransactiona in agricultural futures and options on 
agricultural futures; the Bank oust make aeparste application 
to the Office to obtain permission for First Options to execute 
and clear transactions in those coanodities contracts. 

Moreover, to the extent that First Options proposes in the 
future to buy and sell new products for the account of its 
customers, the approval of this Office will be required in any 
instance in which such activity is conducted in relation to an 
instrument not previously considered by this Office. Insofar 
••the Federal Reserve Board has jurisdiction over the 
activities of the Bank's Edge Act affiliate, which proposes to 
acquire First Options' English subsidiary, our approval with 
respect to the provision of these overseas activities is 
contingent upon the Board's approval under Regulation K Of the 
ecquisition of First Options' English subsidiary by the Bank's 
^ge Act affiliate,' In this regard, the Bank may not operate 
First Options' English subsidiary as a subsidiary of the Bank 
without the Board's approval. 

As is the case with all periaissibla investment and landing 
activities of national banks, however, it is the Office's 
obligation to enaure that such activitiea are conducted in a 
safa and aound manner and consistent with sound prudential 
banking principles, while the activities of First Options, 
discussed above, are legally permissible under the. netlenal 
banking lawa, it is important, as a matter of appropriate risk 
BanagBBcnt, that the Bank adhere to sound supervisory 
practices. Therefore, in order for the activitiea of First 
Options to be conducted in a safe and aound manner, this Office 
will limit the Bank's acquisition as follows: 

o The Bank's investment in, and loans to. First Options 
nay not exceed in the aggregate an amount equal to the 
Bank's legal lending limit st the time of the 
investment or loan of any funds. Tie Bask shall not 
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Mk« any additional invaatBanta of aqultj capital in 
Pi rat Optlona without the prior writtan conaant of tba 
Office. 

o Tba Bank aball aaok and obtain written aaaurancaa froa 
each aecuritiea and eonaoditiaa eachange. and clearing 
corporation of which it is a nenbar. that the espoaura 
of rlrat Optlona to that azchanga or clearing 
corporation will be Halted to the aaount of the 
capital of Pirat Optiona< and that no claias will be 
Bade on the Bank or ita affillatei tor any liabilitiea. 

"Verr truly your a. 


Judith A. Walter 
Senior Deputy Coaptrollar 
for Admlniatration 
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Cowplroller ot the Currenciy 
Administrator ot National Banks 


Washington. D.C, 20219 

July 20, 1987 ♦»*♦♦+♦*♦*♦***+♦*♦♦++*♦♦♦*♦+ 

* No Objection Letter 87-5 * 
♦♦♦*******♦**»**+♦♦♦**+***♦♦ 


Margery Waxman 
Sidley S Austin 
1722 Eye Street, N.W. 

Washington, D.C. 20006 

Dear Ms. Waxman: 

This is in response to your request on behalf of The Chase 
Manhattan Bank, H. A. ("Bank”) for a staff "no objection" 
position with respect to a proposal that the Bank act as 
principal in commodity price index swaps with its customers. 

At issue is whether the proposed transactions are a permissible 
bank activity under 12 U.S.C. § 24{Seventh). We have reviewed 
your legal opinion contained in your Hay 1, 1987, letter and 
your July 9, 1987, draft supplemental memorandum, in which you 
conclude that the activities are permissible, and have relied 
on the information and opinions contained therein. 

The Bank proposes to enter into swap contracts with Producers 
and Users of certain commodities pursuant to which amounts 
would be payable based on a designated commodity price index. 
The Bank will only enter into these transactions on a matched 
basis - a contract with a User would be matched with a contract 
with a Producer and vice versa - such that the Bank would be 
matched as to index, amount and maturity on each side of the 
transaction. 

These agreements would be financial arrangements only; neither 
the parties nor the Bank would at any time be required to 
purchase the commodity on which the price index is based. The 
commodity price index is simply a tool for determining the 
variable aspect of the swap. The commodity price index would 
serve the same function as an interest rate index in an 
interest rate swap transaction. In contracts with Producers, 
the Bank would agree to make a payment to the Producer if the 
coramodity index decreased; in contracts with Users, the Bank 
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•ouia Bik* • piyiaent to th« 0$er if th# co«?>odity pric® lode* 
inctetseS over the !3e»l9nate<S period, or it would i»c«ive » 
piyreent lro» th« 0»ot if suck index decte**ed. teounts owed 
would be settled on t net pxyrwnts basis at the end of each 
«ettleeent period. 

Because these transactions are watched, the only rl*K to the 
Bank would be its credit risk with respect to a pattlcalai User 
or Producer, kccordlogly, the Bank will conduct a credit risk 
analysi* of it* pioposod counterpatty before entering into * 
cownodlty price index swap with either a Producer or a User. 
This analysis would .be documented in the same Banner that 
Interest rate swap credit risk analyses ate currently 
doc'UEEented. Additionally, the Bank's internal credit limits to 
each customer will be observed. Fuitherisore. the Bank will 
ffiinialie its credit risk by requiring that the User and 
Producer contracts provide a cap and a floor to price index 
variation. Consequently, even it the designated coawodlty 
price Index fluctuated beyond expectation, paynsentt due 
pursuant to the contract would never be more than the afaoant 
that would be calculated at the cap or floor set forth in the 
contract . 

Finally, the Bank's credit risk would be further Binimired by 
the fact that a Producer would be required to pay only when the 
price for its cowsodity hod increased. Obviously, this would 
probably occur at a tirse when the Producer would be in the best 
financial position to pay. Similarly, a User would be required 
to pay only when the price of the consnsdity had declined, and 
the User would be in the best financial position to pay. 

Two theories support the permissibility of the Bank's proposed 
transactions with respect to conoodity price index swaps: one 
is that the activity is authorised under the National Bank Act, 
13 U.S.C. S 34(Seventh}, aa incidental to one of powers 
expressly authorited to national banks; the other is that 
Section 34 (Seventh) authorizes any activity which is incidental 
to the 'business of banking.* including the exercise of the 
so-called "express powers." in ray opinion, engaging in 
coTOodity price index swaps as described is Incidental both to 
the business of banking in general and the express power of 
"loaning of rwney on personal security." 

The "business of banking* has changed drastically over the one 
hundred and twenty-four years since the National Bank Act was 
enacted to support a national currency, and no one expects 
banks today to bo restricted to the practices that then 
constituted the "business of banking." The adaptability of the 
national banking system win become increasingly iaportant as 
advances in technology and telecoraraunications accelerate the 
rate of change. Even before the establishment of th© national 
back system, moreover, the New York Court of Appeals viewed 
w»-kSBg in the most conceptual terras: 
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the implied powers exist by virtue ot the grant, and 
are not enumerated and defined; because no hurrsn 
sagacity can foresee what implied powers may, in the 
progress of time, the discovery and perfection of 
better methods of business, and the ever-varying 
attitude of human relations, be required to give 
effect to the express powers. 

15 H.Y. 2. 157 (1657). The United States 
Supreme Court, with respect to national banks, approached 
banking from the same forward-looking, conceptual perspective; 

The very object of banking is to aid the operation of 
the laws of cotr.Tserce by serving as a channel for 
carrying money from place to place, as the rise and 
fall of supply and demand require. 

174 D.S. 140 , 

141 (1699). Over the years, when a new corursercial banking 
practice evolves or is developed which is not expressly 
prohibited, courts sympathetic to the notion that banking law 
should be construed to reflect changes in bonking practices 
have acconTRodated change by finding an activity legal even 
though it does not have a direct connection with an expressly 
stated power. For example, ten years ago, the Kinth Circuit 
permitted a national bank to engage in leasing motor vehicles 
by analogixing that practice to lending. ll_Si .M. leAfLiJaa 
Yi. Seat tig rirst_tjatioa al Bank . 563 F.2d 1377, 13B2 (9th cir. 
1577)» The ninth Circuit enphasired the importance of the 
continuing evolution of the banking business when it explained 
why it was construing Section 24(Scvcnth) to permit the bank's 
motor vehicle leasing activities: 

we believe the powers of national banks must be 
construed so as to permit the use ot new ways of 
conducting the very old business ot banking. At 1382. 

In A!rexicaa_In5j«.aDC®_ A5a'ji_Y...„CiaxKE, ko. 85-1489, slip op. at 
8 (D.D.C. Kar. 10, 1987), the District Court concurred with the 
Office's action in permitting an operating subsidiary of a 
national bank to issue municipal bond insurance policies on the 
theory that the insurance policies were functionally equivalent 
to standby letters of credit, a traditional banking product. 
Standby letters of credit themselves do not strictly invoke the 
express power of “loaning money on personal security" in the 
sense of advancing bank funds. The Court stated: 

Vffisether or not the five enumerated powers set out in 
the national Bank Act are an exhaustive list or, as 
some commentators have argued, merely illustrative, 
s»fi Symons, l7}e_!8uaJLa£is_ftJL.MaMiiaI_ir, 

aisToxicAl_ . £exjSP.ectly_£ . 57 Geo. wash. b. Rev. 67 
(19S3), the Court cannot accept plaintiffs cramped 
and sireplistically literal interpretation of the 
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banking inaustiy’s lending power. At bottom, '[tlhe 
business of banking reduces to the provision of 
financial support for the transaction of others.* 
I,etter from Jaoos E. Smith, Comptroller of the 
Currency, [1973-1878 Transfer Binder) Fed. Bank. t. 

Rep. (CCH) f 98,301 at 81,417. Banks can and do 
provide such support by means other than direct loans 
of their own funds. As then Judge Cardoso csplained 
over fifty years ago, the business of banking involves 
the substitution of the * [bank's) own credit, which 
has general acceptance in the business conraunity, for 
the Individual's credit, which has only limited 
acceptability .... it is the end for which a bank 

B.T. 227, 170 H.E. 900, 901 (N.V. 1930). 

Mith this background for a broad perspective on the 
permissibility of the Bank's activities In mind, the analysis 
of the permissibility of the proposed commodity price inde* 
swaps under Section 24 (Seventh) is as follows. First, 
engaging in the proposed commodity price index swaps can 
ultimately become an exercise of the express power to lend; 
second, the proposed swaps are incidental to the express power 
to loan money; and. finally, the proposed swaps are part of the 
general 'business of banking* as a form of funds intermediation. 

In the event of default, the commodity price index swap is an 
exercise of the express power to loan money. In the proposed 
commodity price index swaps, the Bank is a principal between 
the two counterparties to a matched transaction, acting as 
intermediary. The customer on each side of the matched set of 
transactions io obligated to pay the Bank if the commodity 
price index moves against him. When the Bank makes payments in 
place of a defaulting customer's obligation, the Bank's payment 
is an advance of funds for which the defaulting customer is 
obligated to reimburse the Bank. In a default scenario, 
cowBodlty price index swaps are clearly an exercise of the 
express power of 'loaning money on personal security.” 

The principal question is whether the engaging of the Bank's 
credit prior to default is incidental to, or related or 
analogous to, that express power. When the Bank acts as 
principal in arranging a matched set of ccreraodity price index 
swaps for two customers, the Bank undertakes the credit risk 
that would otherwise fall to each party to the transaction. 
Without an intermediary, each of the parties to such a swap 
would have to concern itself with the possibility that the 
other party will become Insolvent or refuse to honor the swap 
agreement; each would have to evaluate whether the other party 
to the swap possesses the financial soundness and liquidity to 
tic obligation. In contrast, when the Bank acts as 
mncipal, each party is provided with the confidence that the 
wiii be carried out as promised in the contract. The Bank 
is supplying its expertise to relieve the parties of the burden 
of undertaking their own credit analysis. Each swap 
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transaction unEJertakcn by the Bank eiposes it to credit risk 
because either party could default in providing Its designated 
payosent to the Bank. The risk to the Bank is a contingent 
liability, which could be characterised as United to the 
present value of the estimated future cost of reestablishing an 
offsetting swap to replace the payment by the defaulting 
participant, and not the risk associated with ccstssodity price 
fluctuations. The Bank is exposing itself only to credit risk; 
it is not undertaking to make or take delivery of the 
underlying conroodity. It is not, therefore, speculating on 
future price fluctuations in a commodity. 

Bank loan commitments, commercial letters of credit, and 
Standby letters of credit are traditional bank services. They 
are contingent bank obligations that commit the bank to advance 
funds at some future date under certain specified conditions. 
They are all incidental to a bank's express power of "loaning 
TOney." In the proposed commodity price index swaps, the Bank 
is lending its own credit to each of the parties to support an 
independent transaction. The Bank is essentially playing the 
sanie role that it would assujne if it were not a principal in 
the transaction but, instead, issuing standby letters of credit 
in a single commodity price index swap between a corasodity User 
and a Producer. Where a bank issues a standby letter of credit 
for the account of each party to a single swap, it incurs 
credit risk by backing each patty's obligation to pay the other 
party In the event of an adverse movement of the price index. 
The bank would bo extending its credit to each party by 
obligating itself to pay the User if the Producer defaulted and 
vice versa. The same type of credit exposure which could be 
incurred in a single swap with the issuance of standby letters 
of credit is incurred when the Bank is principal in a matched 
set of commodity price index swaps, acting as intermediary. 

The Bank's obligation is to pay out money upon the occurrence 
of the stated contingency: the movement of the price index 
against the Bank; but any adverse movement is balanced by a 
favorable movement with respect to the other party. Koreovet, 
in both situations, the Bank's essential activity Is to 
evaluate the creditworthiness of Users end Producers to assure 
that its own undertaking is a prudent banking cora-mitment. 

Besides their connection to the Bank's authority to extend 
credit, the comr^sdity price index swaps are related ox 
incidental to the "business of banking" generally. They 
involve not merely the advancing of the Bank's own credit but a 
modern concept of banking as funds intermediation. Banks today 
coEsnonly act as receivers and transmitters of funds and 
intermediaries in complex financial transactions. As money 
becomes a digital electronic transmission, the role of national 
banks in support of the nation's currency will continue to 
f hanae. Instead of printing banknotes as they did in the ISth 
cir.tury, or, in the language of Section 24 (Seventh), exercising 

r "obtaining, issuing, and circulating 

notes," national banks will increasingly find themselves acting 
as financial internedlaries beyond the textbook sense of 
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transforming savings into capital to acting as pure funds 
interroefliaries or processors. 

This particular funds intermediation proposal is similar to 
various other types of funds intermediation wherein a bank 
evaluates creditworthiness and lends its own credit. These 
commodity price index swaps, as the Bank's counsel points out, 
are functionally equivalent to interest rate swaps which a bank 
engages in as a funds intermediary, interest rate swaps are 
conducted on a large volume basis. Banks engage in them both 
for their Own account and for customers. Interest rate swaps 
involve the exchange of a stream of fixed far floating interest 
rate payments on loans. They were developed by banks as an 
alternative to financial futures contracts and used as a bank 
esset/liability or funds management technique for hedging 
exposure to interest rate fluctuations. Interest rate swaps 
are treated like other financial futures instruments as being 
incidental to the business of banking. See Banking Circular 
8o. 7S (3d rev. April 19, 1983). Interest rates swaps are 
commonly engaged in by banks on a matched basis for corporate, 
customers and other financial institutions to generate income 
to compensate the bank for its credit risk and its activity as 
a funds intermediary. Interest rate swaps which are engaged in 
on a matched basis with customers are permissible as incidental 
to general aspects of the business of banking, such as funds 
intermediation and providing financial expertise to customers, 
in addition to being incidental to the express power to lend 
money , 

Finally, it should be noted that the Office has proposed risk 
based capital guidelines on interest rate swaps and foreign 
currency swapsl/ which are consistent with this no objection 
position. See 52 Fed. Reg. 23045, 23048, 23052 (June 17, 

1987). The risk associated with commodity price index swaps is 
no different from that posed by these types of swaps and can be 
prudently managed and covered by capital requirements. 

Commodity price index swaps differ from interest rate swaps in 
that a different index is used to determine the fluctuating 


l/Foreign currency swaps, which antedate interest rate swaps, 
are the combination of a spot purchase or sale against a 
forward sale or purchase of one currency in exchange for 
another. Foreign currency swaps are permitted to bank holding 
Company subsidiaries as "closely related" to- banking because 
they are a foreign exchange advisory or transactional service. 
12 C.F.H. § 225.25(b)(17) • Foreign currency swaps are also 
considered “loans" under the Treasury Department's South 
African Transactions regulations, 31 C.F.R. 545.304, and Libyan 
c. nations regulations, 31 C.F.R. § 550,312. There is an 
additional basis for permitting engaging in foreign currency 
snat'e uutier the Kational Bank Act; they could be considered 
incidental to the express power of "buying and selling 
exchange. " 
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side oS the transaction. Another difference is that the base 
to which such index rate would he applied would be a number 
relating to the volume of a commodity rather than a notional 
amount of money. These differences, however, should not pose 
special risks. While the volatility of the coiranodities market 
may affect the creditworthiness, of the parties who use and 
produce these commodities, the impact Of price fluctuations On 
the accuracy of evaluations of creditworthiness has always been 
a factor in lending transactions with Users and Producers. 

Part of the traditional business of banking has been to “know 
your customer," or to be familiar with the factors causing 
price instability in certain industries leading to inability to 
repay debts or Insolvency. This type of financial analysis Of 
a customer's financial condition is the essence of the business 
©f banking, in the years in which interest rate swaps have 
been part of the financial marketplace, banks have clearly 
demonstrated that they are capable of successfully managing the 
risks involved, which are virtually identical to those 
presented here. 

Oh the basis of the facts and representations set forth in your 
Hay 1, 1987, letter, we do not object to the Bank's proposal to 
engage in Commodity price index swaps for their customers. It 
should be noted that any different facts or conditions might 
feguire a different conclusion. In addition, please note that 
our view is based on current law and regulation and may be 
subject to revision as future litigation or legislative 
developroents warrant. We will, of course, continue to monitor 
your program* and we reserve the right to modify the views 
expressed herein or provide additional comments in the future. 


Sincexrely , 



Rosemarie Oda 
Senior Attorney 

Legal Advisory Services Division 
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Comt3troller of the Currency 
Administrator sf National Banks. 

Washingtoii, DC a021? 

May ,14,2001 


Interpretive Letter #935 
June 2002 
12 USG 24(7) 


Subject: Holditlg Securities for Hedging Purposes 
Dear ( ] :, 

This letter coiifiriiis ord advice provided by OGC legal and supervisory staff concerning the 
pfogfamestablfehedby I 1 (the “Bank") to hedge risks: arising feoin bank 

peHrussible, ctlstomer'driyen derivative transaetions. You asked whether the Bank can short 
equities under its hedging program and. if the 5% limit applies to voting but not honvoting stock. 
You al'so que^oned how the Bank may settle and terminate its hedges and ■whether, the Batik Can 
cross-hedge. You also asked whether the standards applicable to equity, hedges apply to 
commodity and below itivestment grade debt bedges. Our responses are set forth below. 

1. Background 


lie ftCC has determined that if is legally permissible for a national bank to purchase and hold 
equity seonrities that banks do not generally have authority to purchase to hedge cUsMiner- 
driven, banfcpcimissible equity derivativetransactions.* A national bank may hold these 
Securities to hedge bank pentissible equity deri vati-ve transactions if the activities comply with, 
■the Standards :set, forth below, which include obtaining the approval of its examiner-in-charge 
(“ElCfO,. Before establishing an equity hedging program, a national bank must provide written 


® Sk? OCGlnterpretive fetter Nq. 8§2 (Septeiaher 13, 2000), reprieved in [2000-2001 Transfer Binder] Fed. 
Banking Law Rep. (CCH)tI8I-411. 
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documcnlation lo tl$ EiC that cvidciKes coiapJiance with tlic following standanls, and obtain tltc 
FJC’s approvaj. The docsjusentation should cstahlidb to the satisfaction of the EIC that; 

• the btak will hold the sectaitses w)kly to hedge risks arising from bank, penaissibie 
derivative transactions originated by customers for the customers* valid and independent 
kwtmtss potposes, 

• Use bank evil! not tioM the securities for ^pecclative purposes; 

• d» sccuritjes will offer i cost-effective meam lo hedge risks arisiBg from pertnissiblc 
hanking activities; 

• !b« bank will not take anticipatory, or maiaCaui residual positions in the securities except 
»s necessary for the orderly establishment or unwinding of a hedging position, 

• the bank will ttot a«|uir« equity securities for hedging purposes that constitute more than 
5% of a class of securities of any issuer; and 

• die bank has an «p[wopriale risk management process in place. satisfacKjry to the E!C, fc-r 
its hedging activities. 


Your EIC has approved die Bank’s hedging program under these stantlards 
n. Dlscassioii 

You have askctl a number of quesuons concerning the Bank’s hedging program, (hsr responses 
to your questiowi are descriherf below. 

A. vShorltng Equities 

You asked if the Bank may .shott equities for hedging pa^poscs under the EIC's approval of its 
hedging program. The answer is yes. Nalicmal hanks may hedge risks arising fiom bank 
ptant)is,sible equity derivative trar-sactioxv w ith either long or short fxwitisns in an equity or 
basket of equities, A lational bank can protect itielf again.el change,s in the value of the security 
underlying an equity dcjivalivc transaction by taking an offsetting (long or short, &S Sf^tropmle) 
position in that equity. So. for cxatapic. a national bank may hedge changes in certain equity 
derivative trassaclions through delta hedging.^ Delta is a hedge ratio bank.s calculate to 
deteimine toe amount of equity it must be long or short, so that for sroaii changes in the price of 
an equity, the bank's equity hedge position and its equity derivative contract with a customer will 
change by equal, and ofifselting, anKvunts.'* The objective of delta hedging is to have the change 
ia the vatire of the equity hedge olTsct the change in value of the c«.stomcr derivative tnmsaction. 


’ Dda bedfiog typiesU}' aivolvo equity opiioos, &e fiated Stated (Jtiititl Acoouetieg Ol&e (G.AO), Bfmtf 
CX.'C.V'Mdj reiiltraiv'oa pi^tky ca Adt/oeiey feicrpeerive ftecincnr, GAO-O;'94i (.Aufrn 200'.) at 4, 

26 . 
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B. Nonvotiag Corporate Stock 

You toquitid wbetis'Cr the 5% limit af^Jies to noovottng coqwrate stock. Use OCC te applied 
the 5% iisnit only to etch s«i.!amte class of voting sharw of a company . A nattenai bank may not 
ac.<|uir« secsirities ttsat, in the aggregate, result in ttie bank's control of B»re ihm 5!4 of tiie 
auSstsnding shares of any class of a cotnjsny’s voting securities. Tfte OCC evaluates a particular 
tank's hedging |«'op®a rnidcr Ibe trileria described in diis Itster in order to delenr.ins whether 
tta 5% limit should also apply to a class of oonvoting ^curities. 

C. CmIj- and Physically- Setlksl Hedges 

Y'ott quesifemed wtaihe {fee OCCs approval f« hedging pcnnitS'iblc «itt!ty tterivaive 
fwnsactioss with 'CC5.»ty securities allows the Bank to bosh cash - and physically- sesk 
its equity daivsttivt traissactions, A national bank with an BIC approved tadguig progrs.m may 
esceate atsh- and physically - settled equity derivative traasacsisjns-* 

O. Hedging Residual Positioos 

Y'oe asked whethet the Bank may hedge the risks arising from a hedge that remain when a 
eouBterpsrsy lerminases the underlyisig hedged transaction. A bank must prudently tnanage she 
risk in its equity derivative jTOgrarn and may, m the eveni of an unforeseen termination of a 
hedged traRsactiort, hedge tx'posures fcom the remaining hedge. We believe that if a national 
hank holds equities to hedge a bank ptmu-ssiblc equity derivative Iransaeti™, atid a counterparty 
terminates the iaitia! transaction, lire bank, must dispose of the equity holdings inimediatety, 
®«W!f>t m tmxssmy for the orderly uirw-imlir.g of the hedge position.^ During any time required 
te dispose of tlie equity lioUUngs, a national hank may enter mto an appropriate offsetting equity 
derivative traiisaction to hedge the bank's initial hedge transaction, i c , a reverse hedge. The 
revwse hedge should terminate as close in time as possible to the diss»sal of the equity holdip^. 

E. Phy.sical Commodity Transactions 

You inquired whether the sundanis for examine: review and approval of nstiona! bank tsrpiity 
hedge programs ^!y to commodity hedge programs. No, the standards .set forth in iXiC 
Interpretive Letter 892 apply to security, but not commodity, hedges. The OCC’s proces.s for 
pennitting national banks to told commodities to hedge derivative iTatssaction.: is set forth in b 


* Sm M 

* The (XX‘ has jwoiiOtisJy itt«io-gssirc4 sHirii a nssionil hwX .hedge dcjivahrve trsiassudi^R-s ws'tih 
'te3Sle4 hedges. See OCC bier|kr«Uve Iveiser No, 652 (SepWJSbo’ U, 1994), reprif^td m f 1594 Tr^fer Bin4£i'| 

L, Ktp iCCH) f n,m 

* OCC .teteipmive Leaer N<>. K92, .yaijTa 
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number of piccsilents sqsratc from OCC Intajsrelive Letter No. 892.® Banking Ctrtuiat 'XT', 
for cwEaple, <les«-ibe.$ how ntliooa! banks- may hal4 cooaaodiiies as hedges.’ The analysis 
governing conawlsiy holdings as Issdgcs is saalw in several re.speca to that underlying the 
CXIC’s approval for hedging pennissibie equity derivauve !ian.sactio8S. In both cases, the OCC 
taade ciett that national banks should not engage in dHK» setivities wiihoui the prior approval of 
the OCC, The ability cf banks to hold commodities and ^juities as hedges depends on the 
existojcc of custoiaer-driven, basik- permissible derivative tranactioDS. Abo, the bank in.ust 
have acceptable risk monitonng systems to handle fte Ktivities in a safe aod »imd .manner, 
Conva»!y, cocw;.wdity hedges differ materially iron equity hedges, and Lhaefore the process 
for engaging in these transactions is di.ffcrenl. For example, holding commodities as hedges pose 
storage (e.g., storage tanks, pipc.tu!e.s), traasportaiicn (eg., tan-kers, barges, pipelines), 
environmenta! (e,g., pcUution. fumigation, leakage, contarauiasjon) and iteutance nsks (e.g., 
damage to pecsons sad propeny, contract breach, spillage) not associated with the physical 
possession of cquitie.». 

F. Cross-Hedges 

You que-stioned whether the Bank can hedge equity derivatives with cross-hedges. In iiiniled 
cireunjstances, » rational bank can cross-hedge its equity derivat!ve,s where consislenf with dsc 
bank’s OCC apjiroved hedging risk ramagement process. Generally, an eq'uity liedge is twed to 
protect a p<»it»or. in a security by the purchase or sale of the security Cro.5s-hediring is the use 
of one security or a basket of secutitics to hedge the nsk ari.sing from a traasaction involving 
another, diffcretH security'. ,A cross-hedge b based on the premise tlsat, although certain 
scctffitics arc not foe same, tlte sccurtlics arc similar and then price movements strongly 
comlate. Sometimes cross hedges are used when secu-rities have similar chwacteristics and 
there is a foxper, more liquid market for securities ofocr tlian foe security imdeiiying tSie 
transaction to be hedged. In some circumstances, crovs-hedging may be the most effective ri.sk 
inaMgemcct tool available to a twiionai bank, cnablmg it to operate more stficicntly. comjKte 
more cffcctivcty with entities that engage ;n similar hedging strategics, offer custoiti«» the least 
costly and most attractive products and services, and operate prudently.* Bank management 
must be ab.le to justify its cruss-hedgc, i e,, that foe instrument used for cross-hedging provides a 
rt«K>nabIe .suhstitute for the security exposure arismg from the derivative being hedgcil. 
Examiners evaluating foe rca,sonable.ncss of a cross hedge consider the accuracy of the cross- 
hedge, its cosf-effectiveness mkI its liquidity in foe market in comparison to foe security involved 
in she initia,! transaction. 


*Sfe OCC !»isi55re.nve i«ta No. SSa (Aagassa, 1995). as 1199.5-1994 Trttsfej BsTKter] FM, Bmkaj L. 

Rep. (Cert) ^ S5.63I. <K.X1 IjneiervUve l.cua' Ho 652 (lace 50, 1995). j-rprvuiru'jnf 199 M 994 Traasfer BmCwl 
Fed. Barskia* L. Rep (COT) 1 85,51<. 

’ -Ske CX7C Banking Cccslar 277 (October 27, 1995) (BC-27T). See atre, CK2C Hacdhixsi; fer Naeonal Back 
Ej;*«kh, Kisk .tfanaffmenr o/f'maraus! Oerfv-aiw (Jaaiarv 1997 ) 

* OCC lnter|)ft!t:ve tetter .No, S92, .nr/ra 
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G. Below Investment Grade Bond Hedgfti 

'i i-.i v,.!rt-.rr ;;'.c 'ca'. r -^Ige rUcs arhaj^ firom per: •.-.vsibic dc: ■,<,’. ■■ e .v.ri'i ts 5.<srr 

bonds that ate tatexj below imesfner.t gjade. A !^ob* 1 baaik ma> aoli long or wv-r. pos-.aeas in 
r t bci.'w ,r.\cr\r;;e”.: grtA: debt stcaritSes fo hedge bark pc-sroA, ■' r act tc 

,r ihv setA sties ^ oirpiy -with OCC stndarda tmd ti'.e b.sri (.bsa r.-c ofrr.’Ve., d its 
F lC The star.dajci set b.-nb ;n OCC Interptetivc Letter 892 that apply r.e-ki.-i;-, A/h ec...;’. 
‘.eoii.'it.r-; aljo app y ’a', hc-b- .!■,>; with below wvestmeat grade debt vc.or.ti.'^ Ij.-i .o. j? a batsh s 
Lie :s.avi ap;-'.;\; Kt'sk s use o! bebw invesCneni grade debt sct'-itlscs X; porp^ -.r'. 

aiv;' vacf! b.cdgir p prepri'su' otu't have as appropriate risk managetratn; px .e .0 v a^e 
'..itiifictt r. ;be s it . ti.c b.iC raay impose a prudential limit o:: stjeh b. .Uhr.os s.cf -a.vg ,j 
Ji.>; bank o ‘!. ^-.c l-closv snvcst.T.CBt grade bonds to hedge the liska a:., ai’, ;t> rert.iis- ;b e 

Cons stive ir'.n-A(.tr:s if ;ri aco.'idar.Ce wiils its HC approved hedgsrg prt'g:'a.T 

Uc unJeret.inJ '"..i! your MC has addressed the shove issues with the Bmk. if you Mve 
idd.' . p.ai cues’.:. - 05 , pica-sc do iK:t hesitate to contact Donald N. I..arRson, Assistant Director, or 
lens M ■Viesan.icr, bpec :al C.Tansci, Securttics A Corporate Practices Division al (202) 874- 
5210 . 


Sincerely, 


signed 


Jalic L. Williams 

Pint Senior Deputy ComptroHet and ttief Counsel 
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Comptroller of llio Currtnev 
AOmfrUsirtior of Motiofiat Oanks 


wainmgton, DC ^0^19 
Juno 30, 1993 


fufiByr Ul m f t m ifrt da 
Cktober 1993 


He oro vriting in rosponse to tha raquast by 

{the "flank") for cenf iraaticn fro® the 
Office of tbe CoDptroller of the Currency (tho "OCC") that it is 
legally paralssible for a national bank tc hedge the financial 
exposure arising fro® otherwise permissible banking activities in 
markets that Involve physical delivery of coemodities and that, 
in connection with such hedgirtg activities, a national bank aay 
■ake or take physical delivery of c<»soditleSj transfer or 
receive transfer of docueents of title, and engage in other 
activitiee incidental thereto. 

For the reasons discussed below and subject to the liaitaticns 
described herein (including that any physical hedging activity is 
used only to suppleaent a bank's existing hedging activities, 
constitutes only a noainal percentage of a bank's hedging 
activities, is used only to reduce risks arising Crota an 
otherwise peraissible banking activity, and is eustoaer driven 
and not for speculative purposes), the OCC has concluded that 
such physical hedging activity is Isgally perelsaibls for 
national banka. Given the potential additional risks associated 
with physical hedging activities, however, the OCC would not 
permit a national bank to engage in such activities unless it 
determines that the bank has the managesent and controls 
necessary to ensurs that such activities are carried out in 
accordance with safe and sound banking practices. Therefore, the 
OCC will require any national bank desiring to engage in physical 
hedging activities to present a detailed plan to the OCC arxS to 
obtain the prior written authorixation of the OCC's supervisory 
staff before engaging in such activities. We note that the 
State flanking Departnent has already approved the Bank 
engaging in these activities. 




2995 


- i - 


BACKSItOITMD 

The Sauk's requsst «as subaitted to th« occ in eonnaction uith 
saction 303 of th« Faderai Daposit Insurance Corporation 
laprovasent Act of 1991, 12 U.S.c, i isila, which provides that 
beginning on Deceabor 19, 1992, an insured state-chartered bank, 
such as the Bank, nay not engage as principal in any type of 
activity that Is not penaisslble for a national bank, except as 
provided therein. We understand that the Bank has also applied 
to the Federal Reserve Bank of pursuant to Regulation K 

of the Board of Governors of the Federal Reserve Systea, soaking 
authorization to continue as well as coeaence various coneodicy- 
llnked activities, and to engage in physical hedging activities. 
W# express no view as to whether the Bank's proposal to engage in 
physical hedging activities is peraissible under Regulation H. 

In »u|>port of its request, the Bank has represented that it is 
currently engaged in various coaiaodity-l inked transactions 
involving certain conpoditles, 

. These activities consist of 

^klng loans, taking deposits, and issuing debt instruaents 
having terras Measured in relation to coanodiity prices or to a 
coaaodity price index (or indices) , or measured in relation to 
various financial or econoalc indices, whether existing now or In 
the future; and entering into swap, forward and options 
transactions having such terns, or any coobination thsreof, in 
order to assist the Bank's clients in oanaging their financial 
exposures . 

in order to hedge the aarket risk arising tron thess activities, 
the Bank generally enters into exchange-traded and over-the- 
counter cash-settled transactions such as exchange-traded futures 
and options contracts and over-the-counter spot, forward, and 
option contracts. The Bank has advised us that in a limited 
number of instances such cash-settled transactions tsay not 
provlds the most accurate and precise hedge possible. In such 
instances, the Bank would like to enter into exchange-traded and 
over-the-counter transactions which would bo physically-settled. 
In connection with the foregoing, the Bank say be required, froa 
time to time, to make or take physical delivery of a coaaodity 
underlying any such transactions. Ths Bank has indicated, 
however, that with respect to , it currently intends 

only to transfer or receive transfer of documents svidoncing 
title to the underlying coonodlties, such as warrants issued by 
exchange-accredited warehouses. 

The Sank Wishes to gain access to the physical markets in order 
to supplement its existing hedging activities so that it would be 
able more accurately and effectively to oanago and reduce the 
market risk arising from its coanodity-linked transactions on a 
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portfolio basis , and to remain coepacittva and profitable vitn 
resp®ct CO tba co»Bodlties-link*d sarvices it offers. Because it 
does not oirrantiy have access to the physical earket*. the Bank 
is often forced to hedge its risks by using hedgij^ instruoants 
vhich say provide less than atbturate hedges, thereby resulting in 
what is known as "basis risk," 1 . e ■ , the risk that Che price 
fluctuations of the hedging instrueont will not exactly natch the 
price fluctuations of the underlying transaction. 

Basis risk can arise in a variety of ways Including a tiisaatch 
between the hedge and the underlying transaction relating to the 
type of cosBodity involved and the geographic location of such 
coBBOdity. Such Bisaatches, and thus the resulting basis risk, 
tend to becoae *ore pronounced progressively during the life of 
the transaction thus making accurate hedging essential. This Is 
because in sany Instances the differences between the price of a 
raw coBBodity and the aggregate value of the products produced 
from such coBBodlty are, in the short tora, sensitive to 
raoveaents in the spot prices of the raw coonodity and the refined 
products. Accordingly, in the short term, a . a . . duri.ng the last 
six aonths of the tens of the underlying transaction, a saali 
change in the spread aay result in a significant change in the 
valua of a hedge. The Bank believes that if it had access to the 
physical aarkats, It would be able to have sore accurate and 
precise hedges and its basis risk would be substantially reduced 
in certain instances. 

The Bank also believes that access to tha physical isarkets would 
reduce its basis risk by providing a degree of liquidity that say 
exceed the liquidity offered by the futures aarkets or the cash- 
settled Barkers. 


Under this approach, a bank hedges the consaodities price 
risk in a portfolio of conaodity-l inked transactions involving 
tha saae consodity, or closely related cosaoditias, based on the 
aggregate unmatched position in the portfolio. As commodity- 
linked transactions are added to tne portfolio resulting in 
changes to the unmatched position, the bank will adjust Its hedge 
to eliminate its axposure to cosm^itles price risk. Ssfi Letter 
from Koraca C. Sneed, Senior Attorney, legal Advisory Services 
Division (March 2, IS92) (unpublished) . 

j 
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The Ban)c also Maintains that its inability to hed9C its risks in 
the physical Markets has placed it at a coapetitive disadvantage 
by causing the Bank to roirain froa entering into aany coaaodity- 
linked transactions with its clients, preventing it froa oftering 
coapetitive prices to its clients, adversely affecting its 
existing coaaodlty-l inked activities and causing it to incur 
additional costs. 

To the extent that it aay take or cake physical delivery of a 
coBBodity or transfer or receive tranefer of a docuaent 
evidencing title to a cocaodity, the Bank »ay need to engage in 
other activities that are incidental to such physical delivery or 
transfer. For exasple, the Bank nay need to store any such 
cowsodlty, transport it froa one destination to another, or 
obtain or dispose of the cosusodity. The risks associated with 
the physical delivery of coaaodicics a.nd the activities that are 
incidental to physical delivery and transfer include credit risk, 
risk of non-delivery due to force aajeuro, storage risk, 
transportation risk and quality and quantity risk. 


The Bank has stated that it has developed eethods of sanaging 
such risks which Include establishing credit lines with 
counterparties, using appropriate storage facilities and aeans of 
transportation which are owned and operated by entities selected 
on the basis of experience, reputation, safety record, adequate 
insurance and creditworthiness, using Independent inspectors to 
inspect and deteralne the quality, quantity and other 
specifications of the coiosiodity involved in the transaction, 
refraining fro« using any aeans of transportation or storage that 
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Is ownad by tha Banlt for cha purposa of cransporctriq , scoring or 
dalivaring and obtaining 

appropriata lavals of Insjranca. Tha Bank will also managa tha 
risks associated with the physical delivery of cooDodicies by 
using its axparianca in trading precious setals and its risk 
nanaganant procedures established in connection cherawLch, as 
wall aa relying on cha knowledge and expertise of professionals 
axpariancad in tha types of coouacdicles of which Che Bank will 
taka physical delivery. 

Lia&LITY or PROPOatD ACTXVZTZBa 

Tha authority of national banks to physically hadga the risks 
arising froa Chair coaaodity-l inked activities is supported by 
axiscinq precedent, and thus constitutes a pocaissible banking 
activity, subject to supervisory concurrence, and provided the 
activity is conducted in accordance with safe and sound banking 
practices. 

Tha National Bank Act provides, in pertinent part, that national 
banks shall have the power: 

To axarclse . . .all such incidental powers as shall be 
necessary to carry on Che business of banking; by 
discounting and negotiating proeissory notaa, drafts, bills 
of exchange, and other evidences of debt; by receiving 
deposits: by buying and selling exchange, coin, and bullion; 
by loaning money on personal security; and by obtaining, 
issuing, and circulating notes according to the provisions 
of title 62 of the Revised Statutes. 

12 U.S.C. { 24(Seventh). Although neither engaging in coesodity- 
linked transactions nor hedging the risks arising fros such 
transactions is asong the enuserated powers of section 
24 (Seventh), the OCC has rejected a narrow view of the bank 
powers clause which would interpret the Act as granting to 
national banks only the five specified powers and such ancillary 
powers needed to perform those five, see Interpretive Letter No. 
494 (December 20, i9B9) reprint ed XD [1989-1990 Transfer Binder] 
Fed. Banking t,. Rep. (CCH) 9 93.033. Rather, the OCC views the 
bank powers clause of section 24 (Seventh) as a broad grant of the 
power to engage in the business of banking, including the five 
specifically recited powers and such other powers that are 
reasonably necessary to perform not just the specif ically^ 
enumerated powers but the business of banking as a whole. The 


As one commentator has .noted; 

whatever may be the legal rule as to business 
corporations, or municipal corporations, it seems clear 
that National Banks are not confined to the powers 
specified in the National Bank Act and those necessary 
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business of bankinq is conprlsed of ail Chose powers which are 
the recognized incidents or features of that business. 
Interpretive Letter No. 494, The five enuberatad powers are 
exaaples of banking powers but the/ are not the exclusive list. 
Id. Han/ other activities, including acting as a financial 
Interaediary through coHsod It/- linked transactions, are also 
inherent parts of the business of banking. 


Indeed, the OCC has proviousl/ determined that virtuall/ all 
Che coaaodit/-l inked financial transactions in which the Bank is 
currently engaged are permissible for national banks. For 
example, when taking deposits and making loans, national banks 
are permitted to enter into contracts which provide for interest 
pa/ments which have fixed or variable races, ks the OCC 
explained in the Decision of the Office of the Comptroller of the 
£ttrrtncY^an„Lha^RBm»at^bY^^ase^Haoftattan^Bank.^ a. A. . to 

have the authority to establish t.ha amount of the pa/ments to be 
Bade and received under their deposit and loan contracts based on 
the market conditions and the needs of their cuscomei's. See No- 
Objection Letter No. 90-1 (February 16, 1990) reprinted in [1989- 
1990 Transfer Binder] Fed. Banking L, Rep. (CCH) 1 81,095; and 
Letter from Horace G. Snead, Senior Attorney, L^al Advisory 
Services Division (March 2 . 1992) (unpublished) (the 'Portfolio 


CO carry out those specific powers; and that in the 
case of National Banks . . . Che test is not whether a 
power is necessarily incident to one of the specific 
powers granted, but whether it is properly implied from 
all of Che terms used, in light of the general intent 
and purpose of the statute. 

Trimble, The Implied PQw«r of National Ban k S_tQ H»ga.LetS.ir«-gl 
credit and Accept Bills . 58 Yale L.J. 713, 721 (1949) 

(■Trimble") . 

* As indicated above, the State Banking Department 

(the "Banking Department*) has reached a similar conclusion under 
law. In a letter dated septembar 17, 1992, the Banking 
OeparCment concurred with the view chat the Bank could hedge the 
market risk arising from its commod icy- linked activities by 
entering into transactions that involve physical delivery of 
commodities or transferring or receiving documents evidencing 
title to such commodities and engage in all activities incidental 
Co making or taking physical delivery of commodities or 
transferring or receiving transfer of title documents. It should 
also be noted that the incidental bank powers clause of 12 U.S.C. 
I 24 (Seventh) is virtually identical to the incidental bank 
powers clause contained in Che Banking Law. 
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Lattar"). Accordingly, a fcar.ic aay decaraino tha aoount of thosa 
payaents by rafacanca Co any index or standard as long as the 
bank coapllas with safa and sound banking prlnciplai and, in tha 
casa of loans, with applicable state usury laws. Id. 

Tha ccc has also parBlcted national banks to antar Into aatchad 
and uniaacchad connodicy price indax swap transactions in order to 
assist chair cusCOBOrs which dasira to lisic certain financial 
risks resulting fron variations In coBBodity prices. Sea No- 
Objactlon Latter Ho. 90-1: and Ho-Objectlon Latter Ho. 87-5 (July 
20, 1967) reprinted la (1988-1989 Transfer Binder; Fed. Banking 
L. Rep. (CCH) i 84,014. In finding such transactions to ba 
panissible for national banks, the OCC racognlzad that "[a] swap 
contract in which payments are based on commodity prices instead 
of interest races or currency exchange rates fits within the 
powers of national banks becausa it is sinply a new way of 
tailoring traditional intermediation services of comnercial banks 
to maac the needs of bank customers." Ho-Objacclon Lactar 90-1. 
I.ndaad, the OCC has recognized that a conaodity price swap 
involves tha sane types of paynancs that a bank makes and 
raceivas in connection with its loan contracts . Id . Just as 
with its deposit and landing activities, in nacchad and unnatchad 
swap transactions a bank acts as a financial incarmadlary on 
behalf of its customers, naklng and receiving payments. Because 
the other over-the-counter derivative transactions in which the 
Bank participacas ara also forma of financial intermediation that 
involve these same types of payments, such transactions are also 
permlssibla for national banks. Cf . . Latter from Jimmy r. 

Barton, Deputy Coeptroller for Kultinational Banking (Kay 13, 
1992) (unpublishad) (permissible bank activities with respect tc 
underlying instruments and commodities extend to thair 
derivatives) . 

The OCC has also recognized that whilo rationai banks say not 
purchase nonfinancial cemnodities or ncnfinancial commodities 
futures and options as investments, national banks may use 
commodities futures and options to manage risk arising from a 
permissible banking activity. See the Portfolio Letter. For 
instance, the OCC has recognized that national banks aay use 
futures, options, and forward contracts to manage interest rate 
risk associated with their commercial banking activities. See 
Banking Circular 79 (3rd Rev) (April 19, 1983). Siailarly. the 
OCC has concluded that a national bank may use futures ccntracts, 
options and similar over-the-counter Instruments which are cash 
settled to hedge commodities price risk resulting from unmatched 
swaps and that the use cf such instruments as hedges say be cn a 
portfolio basis. Sea .So-Objoctlon Letter 90-1; and tha Portfolio 


Unlike a deposit or loan, however, no principal is 
received or disbursed by the bank with a swap. Instead, payments 
are made based on a notional anou.nt of the cocmodlty a.nd cha.-.ges 
in an agreed upon commodity price index. 
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Laccar. In face, j.n approving cash saccled opcions and siBilar 
ovar-tha-countar inscrueants as appropriate hadgas to coBDOdltles 
prica risk, tha OCC has noted that soaa over-the-counter 
instruments nay natch the Bank's needs sore closely than (utures 
contracts. See the Portfolio Letter. 

In some instances, however, both exchange-traded and over-the- 
counter transactions that are cash settled ray provide less than 
coapletsly accurate hedges, thereby exposing the jank to basis 
risk. To the extent that access to the physical narkats would 
provide a nore accurate and precise hedge In such Instances than 
exchange-traded or over-the-counter transactions, tha OCC 
believes that it is paraisslble for a national bank to access tha 
physical narkats for hedging purposes, provided that such hedging 
activities are undertaken In accordance with safe and sound 
banking practices, including tha conditions referred to below. 
Lika exchange-traded and ovar-tha-countar hedging transactions, 
physical hedging transactions enable a bank to reduce tha risks 
associated with an otharwisa pamlsslbla banking activity, 1 .e , . 
engaging in coBnodity-llnkad transactions, and thus are part of 
or incidental to tha business of banking and panisslble 
activities for national banks under 12 U.S.C. { 24(Savanth). 
Because nany hedging transactions that Involve physical 
sattlanent necessarily Involve tha transfer or receipt of 
docunants evidencing title to such coanoditlas, as wall as 
storing, transporting, and disposing of tha conaoditlas, such 
activities would also be peraissible for national banks. 

•tmxvzaoxy coacxiois 

aivan the fact that physical hedging activities say expose a bank 
to certain additional risks, the OCC would require froa a safety 
and soundness standpoint that a national bank only engage in 
hedging transactions that involve physical settlanent where such 
transactions provide a nore accurate hedge than available 
exchange-traded or over-the-counter transactions taking into 
account all of the costs associated with the physical hedging 
transactions. accordingly, both the OCC and the Bank expect that 
only a noslnal percentage of hedging transactions would actually 
be physically settled. The OCC wishes to esphasize that all 
physical hedging transactions Bust be custoeer driven and that a 
national bank nay not use physical hedging transactions as a 
naans to speculate In cossodlty price noveaents. 

As with any activity conducted by a national bank, hedging 
transactions that involve physical settlanent oust be carried out 
In accordance with safe and sound banking practices to ensure 
that tha risks encountered are appropriately nanagad. At a 
ninlnuo, this means that a bank oust have In place controls of 
the type already required by Banking Circular 79. Accordingly, 
the OCC would expect a national bank that engages In physical 
hedging transactions to adopt and naintain: (1) specific written 
policies and procedures endorsed by the board of directors which 
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sat forth the circumatancas undar Which physical hadqln^ 
actlvitias ara paraissibla, astablish paraissibla physical 
hadgLn 9 atrategiaa and address tha relationship between physical 
hedging activities and other banking activities: (ii) established 
position limitations: (iii) a system for aonitorir^ credit risk 
exposure assoeiated with various custoaars and dealers with whOT 
operating personnel ace authorized to transact businass; (iv) 
appropriate internal controls including siniaua docuaentation to 
support the authorized use of physical hedging activities, 
periodic reports to aanageasnt, ssgrsgation of duties, and 
Intsrnai audit programs, dasignsd to ansure adharencs to bank 
policy and to pravent unauthorizsd trading and othar abuaas; (v) 
safeguards dasigned to sanaga the risks associated with storing, 
transporting, and disposing of coBBoditiaa of which the bank has 
taken delivery, including, policies and procedures designed to 
ensure that the bank has ievals of insuranca (including insurance 
for environtsental liabilities) which, after deductions, are 
commensurate with the riska assumed: and (vi) minimum 
qualifications and appropriate training requireaents for bank 
employees engaged in physical hedging transactions. 

COHCbOBIOM 

For tha reasons discussed above and subject to the limitations 
contained herein, the OCC beiievee that it is legally parmlssibla 
for a national bank to hedge the financial exposure arising from 
otherwise pecmlaslble banking actlvitias in markets that involve 
physical delivery of coanodltles and, in connection with such 
hedging activities, to saks or take physical delivery of 
cosusodlties, transfer or receive transfer of documents of title, 
and engage in all activities incidental thereto. Km indicated 
above, however, given the potential safety end soundness concerns 
associated with such activitiss, tha OCC will require any 
national bank desiring to engage in physical hedging activities 
to obtain the prior written authorization of the OCC’s 
supervisory staff before engaging in such activities. 

it you have any questions regarding the above, please contact 
Randall M. Ryskamp, Senior Attorney, at (202) 87A-5210. 

oery truly yours, 

willias P. Bowden, Jr. 

Chief Counsel 
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We Mt wrki^ In te$poat to fee reques of (be (*B«k') for 

•l^vai to make and take pbyaical delivery of coisiaodaiei ('Qlgibte Coosmoditei*) b 
coaKcdon wilb ceitab camnxeltry' ricked risascial tmooclioBS .' The Bask propoKS to 
is^x and Mce phyttcaJ deltvery of Bigbk OwmodtUes tn coraKOioo wuh tramactioai es 
hedge eomiMxlay price mk in coffimodny Unkedi tnnsacoom with its atocaien (*He<J|e 
Transactions'),* 

We concJudc (hat the Bank's prt^oul to conduct Hnlge Traasaami it constsaew with 
Banking Circular 277 and prior OCT aaerprettve tosera The trwsactions would he used 
(Kfy K) manage risk arittsg friiss otbersnse pcrmiaaible hanking activitia. net he eettted aao 
fm ^xxoiilive purposes, and consutuse a mmuisal pereentage of the Bank’s risk namicnteot 
aoiviies. 


*Tla fcira BigMe Commodity mchida all loesals for wtuch die toft doe* sot ptwenaly 
have suboriQ! to make or take physical deUvcry. including the 'msf^' metals, altantnim. 
ct^giR, kad. nickel, tn, and tine, and 'miair* tnciah oich as ctftalt and the pittiwB gmep 
cd Reals aich at irtdiism, palMkan. and rtiadium 


*TIb todt alio 0 ^ma to take physkal delivery of commodiiks wtee ffcyiical 
Mfvery is he^Kal to m rok u a financial intenaediary in Pc^KKae to csanwiet *«h, 
Tlk OCC i* wmWering sqamwly this pernkm of the Bank's retpra aol will provi^ s 

is sute^tM Aneqpondcnce 


»*riiccc-«!'4XB»a 


3004 


-2 - 


I. Facts 

The Baok has submitted a plan for undemidt^ the physical delivery of EligStle Camnxidiiies 
in a variety of Hedge Transactioa. The Bank would uutiaie Hedge Transactioas to manage 
the risks arising out of pertnissible commodity 4inked financial transactioas. These 
toasactioiB would t ep te sem an additional hedging tool or be i ncideata l to tnnsactkmi dte 
Bank currently engages in with its customers. The transactions wonld supplement the Bank's 
existing risk maiagetnent activibes and would be customer-driven. 

The Bank would not act as dealer or market-maker in Hedge Tiansactioos by quotii^ prices 
continuously on both sides of the market. The Bank may. however, eaier into Hei%e 
Transactions whh rams that are dealen or market-makers. The Bank would not take a 
position in an Eligible Conunotiity for the purpose of proriting from price changes, but it 
may occa skm at l y bold an Eligible Commodity as a result of a trartsaetion that is not perfectly 
matched. The Bank is not a user of or investor in Eligible Commodities and any amount it 
would bold htun time m time would be small. The Bank's Hedge Transaction activities 
would l>e nominal, and no more than 5 % of its total transactions involving Eligible 
Commodities would involve actual physical delivery. 

The Baok has r e pie se tu e d that, in alt Hedge Transactions, it woold take delivery of an 
Eligible Commodity either by warehouse receipts or sinuiltanetjos ‘paa-througb* ddivety to 
another patty. In no case would the Bank take delivery by receipt of physical quaioities of 
the Eligible Commodity on Bank premises. 

For the major metals such as aluminum, copper, lead, nickel, tin, and zinc (and in the case 
of some minor metals), delivery would take place by warehouse receipts. In most cases, this 
would involve delivery of teceipu issued by warehouses approved by the London Metals 
Exchange. In other transactions, the Bank would make or take delivery of warehouse 
receipts issued by warehouses approved by Comex or another major exctiange or such other 
warehouses that are aocepubie to the Bank as a credit rnaoer. Upon taking a warehouse 
receipt, the Bank would usually deliver it under an oITsening transaction with the aune 
scttlemeiB date. 

In cases where delivery is not by warehouse receipt, the Bank would employ simultaneous 
pass-through delivery, by nouTKatson of one counterparty (the Bank's seller) to deliver 
directly to another coumerpaity (the Bank's buyer). The Bank would use this mechtnisin m 
transactions involving delivery of minor or strategic metals sneb as cobalt, iriditan or 
thodhun (although such metals may also settle by warehouse receipts). In such cases, the 
Bank would not take possession of physical quantities on its pttraises. instead, within one 
txuincss day of the original transaction, it would enter Into an offsetting transaction having 
the same settiemeni due as the original oansaction and deliver on a 'pass-through' basis the 
EUgihle Commodity in physical form. 
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n. Corap’jince with BC 277 — Policie* and Pnxeduns 

The Bank has trpresentcd that it would manage the riiki associated whh these activities 
coiuistentJy with Banking CinuiJar 277. Prior to coatmencing the activities, the Bank would 
ioTonn and obaui atlthorizaiioo from its Board of Directors. The Bank would incorporate 
individual transactions in Eligible Cotainodiiies and other reialed infonnatioo in existing 
reviews and reports to senior management and the directorate, subject to review by its andh 
department. 

The Bank would manage ourket or price risk arising from transaclions io Eligible 
Commodities as it does in other derivatives activities. The Bank would not r»ife a net 
ptRition in Eligible Commodmes and. therefore, it should have minimal price risk as a result 
of these activities. 

The Bank would manage us credit risk for the proposed actrvities as it does in its present 
activities. The Bank would establish credit lines for warehouses or other agents taking 
hhysical delivery for the Bank, and for credit, ttutic-ro-marfcct. and senlemenc risk, all in 
accordance with ks presciu policies. 

The Bank foresees minimal liquidity risk in the proposed activit'tes. which would be nominal 
compared to its overall risk mamgemecu activities. There would be little liquid'ny risk 
associated with customer default given (he quality of the Bank's prospective counleipaitics 
ami the faa ihai the Bank's aciivUies would be limited by market cooditioiis and its perceived 
ability to cover prospeaive iraruactions. 

There are few operational risks in the proposal sirKe the Eligible Commodities are dm 
hataidous materials and are nooiierishable. The only new operating risks would be risks 
relating to delivery. Deliv^ of Eligible Commodities by warehouse receipt resembles the 
way the Bank sometimes handles delivery of bullion. In cases where warehouse receipts are 
not used, delivery on a pass-through basis, by instructing one Bank customer to deliver to 
mother Bank customer on the Bank's behalf, presenis manageable risks. 

The Bank would Biiaf/itself that Hedge Transaction counceipartics have ihe legal and 
regulatory authority ui eriier into such transactions. The Bank would reasonably satisfy itself 
that the terms of any contract for such transactions are legally sound, as it would for any 
derivative transaction. The Bank has agreed so allocaie sufTicieca additional capital for the 
new aaivides. considering the risks described io Banking Circular 277 and all regulatory 
recpiiremetxs for capital. The Bank believes that the proposed Hedge Trartsactioos do not 
present any accounting isues different from those in hs present bullion aixl commrxllly 
swaps businesses. 

IQ. Legal Analysis 

The authority of national banks to physically hedge Ihe risks arising from their 
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OT*Bio^-atod activitte io Hedge Tawaoiom is i^wteil Oie Natoai Aa «xl 
ffldstag piwtes. Ttae taMWio« a»stinac « peimi^Me «!«%, ai^ci © 

atpesvim^ iwanence, ptoviited »e cond)«:iel m HDwnteice with safe aod s»tind 
tadcliy 

A n^naii tsnk tsmy e^tge is Ktiviiiis (KtnuaRi to 12 U.S.C. 24(Sev«3idi) if te acthUa 
are pm of, ot tadctei^l ©, she hmncss of hanking. Secto 24CSerei^ cspre^ prov&fes 
tta tadis shaU have die powei; 

To cxeicte ... all mh tncMfeotal powers as shall be nreesaxy to eany on dre 
hwtom of isaidci^; by discouisth^ and negcaiatit^ pranimy non, ihafka. hUk ctf 
exdui^e, afel other evitkaKcs of debs; by lecciving depcmir, by faoyii^ and seiUi^ 
exchai^, coin, and Mten; by iMoing money on peistmal reani^: and by 
Obtaini[%. issuing, and circulating notes according © she pnwlHwis of title S2 of tl» 
Revk«l &am. 

Alt&nigh ecgaging in, and hedgi^ the risks artsit^ feoci. commodiqr'tmk^ oatmafons ue 
aBioi% the ewmsaasl powers of section 24(SeveMh), the Suptone Cosnt has n^aed a 
narrow view of d* bank powers clause whidi wwiM tnieipra the Act as granting to ni»ml 
baths only the five specified powers and such aocilUry powers needed © p«fwm d©se five. 
The Iwidt powers ctause is a broad gn« of die power to engage in the business of teridag. 
ioclodii^. biu not limttod to. the five ©eciffcalfy ttcitcd powers and such other powos dm 
are reasotsUy necessary to perform not Ju» tl© etHunetated powm, bttt the feisines of 
banking as a wt»le. SSE _ U.S. US S.D. 

810 (199S).' Mai^ activines that are not included in tlx: eiBuaenied powm. inclodoig 
acting as a financial BUennedtaiy duot^ commodity-linked transactions, are also iidieteiu 
parts of the business of bankh^. See Uaerptedve Later No. 632 (June 30. 1993) and 
Interpretive Letter No. 494 (December 20. 1989), fCpfiiKed in {19^ 1990 Transfer BinderJ 
Bid. Banking U Rep. (CXH) 1 83.083. 

The redviiy is within the auihmity of a national bank under 12 Tl.S.C. f 24(^veBdi) 
© eng^ k the busines of banking or activities incktenial thocio. ludicial casa affirms^ 
0(X inspmtkiits establish that an activiiy is wiitdn the scope of Ibis authmity if die 
activity; (1) is ftinctiooaUy njutvaktu to or a logical outgrowth of a tradditmal 
activity; (2) would respond © cus©inet needs m otherwise benefh the bake or its ctMirers; 
and (3) involve risks simitar © those already assiuned by tmiks. The Bank's pc^Med 
Het^ Tramactkins are ail permissible for natkxal banks aa a means to manage the ritics 
aiisii^ from iti pensistible commodity -linked tnnmctkms. 


^ ilsa 563 F.ad 1377. 

m Cir. 1977). m VS. 956 (1978); 

F Jd 278. 2S m Cir. 198^: 

® N.Y.ld 353 . 632 N.E,2d 876, 8»-81 (I9«). 
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National banks may take physical delivety of conanodiiies in Hedge Transactioas as a logical 
outgrowth of, or as a means to manage tte risks arising from permissible banking activities, 
even if they may noa purchase as investmettts the underlying n^inancial commodities or 
nonfinancial commodity funites and options. Ss£ Lencr from Horace G. Sneed, Senior 
Attorney, Lepl Advisory Services Division (March 2. 1992) (unpublished) C Portfolio 
LsaH*) and Banking Circular 79 (3id Rev) (April 19, 1983) (superseded bv Banking 
Circular 277 (October 27. 1993)) (National banks may use futures, options, and forward 
contracts to manage miercst rate risk associated whh their commercial banking activities). 
SimiUdy, a national bank may use fuutes contracts, options, and similar casb-sented, 
over-the-counter instruments to hedge cominodity price risk tesuhii^ froo unmaiched swaps. 
Banks may use Such insmiinenfs as hedges on a portfolio basis. SS NoObiection letter 
No. 90-1 (February 16. 1990), tt printed in [1989-1990 Transfer Binder] Fed. Banking L. 
Rep. (CCH) 1 83,095 and Portfolio Letter . 

The Bank's customers seek to engage in Hedge Transactions and would betKfn directly from 
the Bank's ability to lake physical delivety of coouTKxiities in those nansactioiB. The Bank 
can use physical delivery in Hedge Transactions to achieve more accurate and economical 
hedges. As a result, the Dank may offer its customers reduced prices and oppommides to 
tnciease their use of Hedge Transactwos to leducc financial risk. Chrstomets also would 
bereTit foom an increase in compedtiaa resuhing from the addition of the Bank to the number 
of finaDCial iniermediaries and other entities that would take physical delivery as 
countetpanies in Hedge Transaaiotu. 

The risks presented in taking physical delivery in Hedge Tiaosactioas are simitar to those the 
Bank euiiently assumes in its risk managemeta activities. Physical delivery in commodity 
tiansacuons in fa« can help reduce the Bank's overall risks ansing from these activities. 
Sometimes both exchange-traded and cash-settled over-the-counter transactions may provide 
less than precise hedges, thereby exposing a bank to basis risk, the risk that the price 
fluctuations of the hedge would not exactly match the price fhicmations of the uoleilyii^ 
transaction. The OCC thus has found it permissible for oaiional hanks to aiv**^* the physical 
markets for hedging purposes, provided that such activities are undenaken in xcordance with 
nfc and sound banking practices and would achieve a more accurate and precise hedge than 
exchange-traded or over-che-coumer sansactions.' 

Physical hedging is part of or incidental to the business of banking and a permissible activity 
for rational hanks under 12 U.S.C. { 24(Seventh), since physical hedging allows banks to 
reduce the risks associated with an otherwise permissible banking activity, engaging in 


*The requirement in Inset pi eiive Letter No. 632 that a physical hedge must be the most 
*oniiate and precise hedge possMe is sataTied when the hedge more effectively icdoces risk 
than I cash-settled hedge. The nquiretnein does not necessarily trigger any addnional 
compliance turdens unique u> physical hedges, such as a separate tctjuiiemets to keep 
written records of terms for comparable cash-settled hedges. 


I'Sl <x;c O'. 0003/2 
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ccouiCKiity-linked tnnsactioiu. Ancillary aoivitie} associated with ibe (lyrical setdemoB of 
bedgiof; oansactions. such as the uansfet or rtce^ of docwnems evidencing title to 
commodities, and tbe storing. uanspiorTitig, and disposing of such cemmodities. also are 
permissible for national banks. Interpretive Letter No. 632. supra . 

Tbe Bank's proposal to take physical delivery of cctuin meals not specifically mentioned i.n 
Interpretive Letter No. 632 dioes not affect tbe permissibility of the activity. Tbe reasorang 
in that letter may be applied readily to Eligible CoouDodities since taking physical ddiveiy 
in coojunctian with hedging activiiies would bdp reduce the risk involved m the Bank's risk 
managenient activities. In fact, the Bank's proposai would not involve sevenl of the risks 
asso c ia led with physical delivery of commodities that woe identified in Imerpietive Leoer 
No. 632, such as ooo-delivery due to force majeure, and storage and tnnspoctatioa risks. 

IV. Supervisory Coocems 

As with any other banking activity, a mtional bank that engages in Hedge Transactions 
involving physical delivery must observe afe and sound banking practices to ensure that it 
managn appropriately any associated risks. At a minimum, a bank must have in place 
controls of the type already ideotified in Banking Cirtmlar 277. A national bank may only 
engage in hedging irinsaaions involving physical settlement where such transactions provide 
a more accurate hedge than available exchange-uaded or over-the-counter transactions, taking 
into account all of the costs associated with the physical hedging transactions. Ail physical 
Hedge Transactions must be customer driven. 

Seaion F.3 of Banking Circular 277 provides guidance concerning physical commodity 
traiisactioRs. This section is applicable to Hedge Transactions and ibe Bank has struemred its 
proposal 10 comply with these standards. In panicular, a national bank contemplating such 
transactions *to manage (he risks arising out of physical conunodhy fmanc'ial derivatives 
tnuisaakxB.* must obtain the prioT approval of the OCC. The transactions must: (a) 
supplement the bank's existing risk managemem activities, (b) consiimte a nominal 
percetnage of i bank's risk management activiiies. (c) be used only to manage risk arising 
from orherwise permissible banking aedvities, and (d) not be for speculative purposes. 

The OCC would expect a rational bank that engages in physical Hedge Transacdons to adopt 
and maintain; (i) specific wrioen policies and proceriuics approved by the board of directors 
which set forth the circumstances under whidi physical delivery in Hedge Transactions are 
permissible, establish permissible strategies for physical delivery in such transactions, and 
address tbe relationship berween Hedge Traroactions at«l other banking activiiies; (ii) 
established posiiloa Umhaiions; (iii) a system for monitoring credh risk exposure astociated 
with varioQs customers and dealers with whom operating personnel are authorized to transact 
business; (iv) appropriate imenial controls inchidiog minimum docuinetitation to support the 
authorized use of physical delivery in Hedge Trattsactiois, periodic reports to managaoent. 
segregatioa of duties, and intemal audit programs, designed to ensure idherence u> bonk 
policy and to prevent unauthorized trading aid ocher abuses; (v) safeguards designed to 
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muage the risks associaied with storing, transpoiticg, and disposing of cocsmodities of 
orbicfa the txank has taken delivery, inclodiog policies and piocedores designed to ensure that 
the bank bas adequate levels of insunuxe (incloding iasutance for eoviroomentai liabilities) 
vdikb. after dednetioos. are conunensauaie with ibe risks assumed; aral (vi) minimum 
qualifications and appropriate irainiog requirenvents for bank employees engaged in Hedge 
Transactions. 

V. Conclusion 


For the reasoos discussed above and subject to the iimiotions conaioed herein, the OCC 
concludes (bat it is legally permissible for a oationai bank to hedge the financial exposure 
arising from otherwise permissible banking activities in markets that involve 
pbyucal ddivety of cominodiiies and, in cotmection with such hedging activities, to make or 
take physical delivery of coaunodioes, ennsfer or receive transfer of documents of tide, 
and engage in all activiries tncideocal thereto. As indicated above, however, given the 
porendal safety and soundness eon eer r a associated with such activities, the OCC would 
require any national bank daiciog to engage in physical hedging activities in Hedp 
Trassactioos to obtain the prior written anthorizkioa of the OCC’s supervisory staff before 
engaging in such activities. 


Very truly yours. 

Douglas '{..Barris 
Senior Deputy ComptroHer for 
Capital Marl^ 
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Comptroller of the CuTcncy 
Administrator of Natiwial Banks 


Washington, DC 20219 
October 19, 2006 

interpretive Letter #1073 

Patrick S. Antrim. Assistant Gcncrai Counsel November 2006 

Bank of America, N A. 

Legal Department 
NCI-002-29-01 
101 Soutli Tr>on SUTct 
CharbUc.NC 28255 

Subject; Porfolio-hedged Metal Derivative Transactions 
Dear Mr. Antrim; 

Bank of America, N.A. (‘'Bank’') is seeking confirmation from the OfBcc of lSc Comptroller of 
the (btrcncy (“OCiC") that it is permissible for the Bank and iLs I.ondon branch to engage in 
customer-ilrivcn,* metal* derivative transactions^ that settle in cash or by tnuLsitory title transfer 
and that are !>edgcd on a portfolio biisis with derivatives that settle In cash or by transitory title 
transfer. Presently, the Bank has authority to enter into castomer-driven. cash-settled derivative 
transactions on aluminum, nickel, lead, rinc and tin, and simultaneously enter into perfectly 
matched offsetting derivative transactions on these same reference assets/ lindcr this proposal, 
rather than simultarcoiMly entering into a perfectly matched offsetting transaction, the Bank will 
hedge metal derivative transactions on a portfolio basis whth exchange-traded and over-the- 
counter T'OTC”) derivative transactions that settle in cash or by transitory title transfer a.s 


' A "customcf-dhvai" tnn»ct^^■Jn u coe en:ered mio for a custumcr’i v#]»d and mdepcndoi: bujwos puipovcs. 

S €0 OCC Interpretive Letter No 192 (September 13, 2000) 

^ Tbe tern “nKtat" incl jdci alt tnetali (e g . alumimno. tucket, lead, nnc uid Un) other than thow that the Hank baa 
the expTto autborrey to bey sell as *‘exchaft{e. coin asd bullios** under 1 2 U.S.C ^ 24(Seveoth). See. r g , CKX' 
Interpretive Letter So 69} (November M. 1995), OCC Interpretive I.encr N'e. 6S5 (August 5. 1995). and 0(X 
Interpretive I,<tter No 553 (May 2. 1991) ITie Hank already bas tbe audsonry under Section 24(Scvmdi)u> use 
‘'exchange, ccin and buliior.*' cnculs as referenre assets for perfectly msxchcd and portfolio-hedged dcrtvalive 
transacticfis. 

^ "Metal derivuiivc traDsactrosu" inchsdc forwards, options, swaps, caps, floors and collars, aid options oz funoea, 
swaps, capv floors and collars, m w hich a portson of the rehmi (i7Klud:og intern: or principal or paymest streams) 
is linked to meta! or the price of tneul. 

e^.<XX:!nicrprtl:vel.«flerNo 1039 (July 25. 2005)0*11. No 1039“) 
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pcnniucd for the Bank in OCC Interpretive I.cticr N'o. 962 in the wntext of electricity derivative 
transactions.' For the reasons discussed below, based on the facts and representations provided 
by the Bank, we conclude that the proposed transactions are legally permissible for the Bank, 
including its London branch. However, before the Bank may engage in such transactions, the 
Hank must notify its examiner-in-charge (“KIC"). in writing, of the proposed activities and must 
receive written notification of the FIC's supervisory non-objection, based on the FJC's 
cvaluauon of the adequacy of the Bank's risk measurement and management systems and 
controls to enable the Rank to engage in the proposed activities on a safe and sound basis, and 
the F.lC’s evaluation of any other supervisory considerations relevant to the particular propo5al.‘ 

I. Baekgruuad 

The Bank is an active and significant participant in customer-driven financial intermediation 
traasactions involving a wide range of commodities. The Bank recently received authority to 
engage in customer-driven, perfectly matched, cash-settled metal derivative transactions on 
aluminum, nickel, lead, rinc, and tin. Thus, the Bank presently enters into a derivative 
transaction on aluminum, nickel, lead, zinc, or tin and simultaneously enters into a perfectly 
matched olTsetling derivative transaction, l.'ndcrthe Bank's proposal, it will enter into 
customer-driven,' metal derivative transactions and hedge the transactions, on a porttnlio basis, 
with cash-settled, exchange traded and ()T(1 metal derivative transactions and transitory title 
transfers, based on the aggregate urunatched position in the portfolio. The Bank represents that 
correlative data suggests that the reiationship between different metals is not .strong enough to 
allow effective cross-hedging using derivative transactioivs based on different metal types (e g, 
nickel vs. tin) However, the Bank reprc.scnLs that data shows that the business would recognize 
risk-mitigation benefits by cross-hedging derivative contracts that have different contract 
specifications, hut that are based on like metals (e g . contiac'e> listed on the London .Metals 
Kxchange ("L.MK") for primary aluminum and North American Special Aluminum Alloy 
(■NASAAC") and the l.'S Commodity F.xchange C'COMFJC") aluminum contract). Accordingly, 
the Bank proposes to use such related derivative contracts and lake tnmsitory title to the 
underlying metal in its overall portfolio management As new derivative transactions are added 
to the Bank's metal derivative portfolios resulting in changes to the unmatched position, the 
Bank will adjust its licdging position to manage its aggregate exposure to market risk (i f . the 
risk to earnings or capital arising from changes in the value of portfolios of metal derivative 
transactions). The purpose of die proposed hedges, similar to the Iransacliuns addressed in 11. 
No. 1039. is to offset market risk from its metal derivative Uansactions. 


’ (X:c Intopratve Lrter No W2 (April 21. 200J) CU. No 962") 

* Tbc Bulk may also engage in custceicT-dnven, perf^ly muched. cosh-scfllcd dcrivaiivc ironssciions on the 
metoh cofCu.-cd by Ibis letter not previously ipproved for such nnsoetioru by the OCC. on the basit of the uiaJyeis 
sad subject lo the conditions set fonh in detail in 11, N'o. 1039. 

' .See. IL No. 1039. rsTva 

* The Rank's customen for this purpose include producers usd conrujr.cTS of metoU. utilities, hedge funds, end 
merehuittnding cotr.psaics 
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The Hank believes that the expansion of the Bank's derivatives business to include the proposed 
transactions is a natural extension of the Bank’s existing customer-driven financial 
intermediation products ar>d eiKompasses products regularly requested by the Bank’s customers. 
The Bank represents that the purpose of expartding its metal derivative business is to provide risk 
management and other tools to the Bank’s customers in substantively the same manner as is 
currently done with respect to its existing derivatives business. The major differerKe between 
the financial intermediation activities the OCC recently approved for the Bank involving metal 
derivatives and the proposed activity, is that here the Bank will manage risks arising from 
derivative transactions on a portfolio basis rather than on a perfectly matched basis. Ifchen 
transactions are pericctly matched, the primary risk to the Bank is counterparty credit risk (i e . 
the risk that a counterparty will not make payments according to the terms of the transaction). 
With portfolio-hedging, the Bank may also be exposed to market ri.sk, basis risk’ and calendar 
spread risk,*'' however, these risks will be subject to risk management limits, fhe Bank has 
demonstrated the ability to successfully maiuge and control such risks in its portfolio-hedged 
electricity derivative transactions. 

■flic Bank represents that portfolio-hedging is a more cost effective means of managing risks 
arising from pcrmi.ssible derivative activities than perfectly matching tnmsactions because it 
reduces transactional costs and operational risks (i e , the ri.sk of incurring financial loss due to 
human or technical errors). Metals portfolios resulting ftom customer-driven portfolios will 
naturally contain offsetting transactions. Thus, the Bank need only hedge the net residual risk 
position in each portfolio when it engages in portfolio-hedging and manage this risk similarly to 
how it manages the residual risk in its existing commodities business. With perfectly matched 
transactions, the Bank must offset each metal transaction that it enters into and pay the costs 
associated with executing each of these trades. Because the Bank must execute a greater number 
of transactions to perfectly match transactions than it would if it were portfolio-hedging, there is 
also greater opportunity for back office error and reconcilement is-sucs in perfectly matched 
trades. 

Periodically the Bank may hedge metal derivative portfolios by using hedging ins’juments that 
result in basis risk. Such mismatches, and thus the resulting basis risk, tend to become more 
pronounced progressively during the life of the transactions, thus making accurate hedging 
essential. In some instances, cash-settled transactions may prtivide less than completely accurate 
hedges. The Bank believes that the ability to engage in metals transitory title transfers will 
enable the Bank to more accurately and precisely hedge its proposed metal derivative 
trarcsactions and substantially reduce iLs basis risk in portfolio hcdged metal derivatives. The 
Bank represents that it will engage in the proposed title transfer transactions solely for the 
accommodation of customers or for its own risk management purposes. 


* nasis risk is (he risk that the prkc nuctuatioos o( the hedging mstnmients will not exactly match price nuchutions 
of the undertying transactions .See OCC Interpretive Leoer No. 1060 (Apnl 26. 2006) (“D. No. 1060^ 

Calendar spread risk occurs evhen the Bank acquires short and long futures or options positions to hedge metal 
derivatives on the opposite potitionfs) on the same metal in the portfolio, which have evpiration dates differeiil bom 
the contracts in the portfolio and can potentially result in a gain or bu as Ihe difference between the portfolio and 
ihe hedge contracts widetu or narrows 
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Ilw Bank stales lhal its abilitv- to engage in the proposed activities will enable the Bank to meet 
the growing demand for these products to manage metal prices by customers such as metal 
producers and consumers. In addition, the Dank believes that by ofTenng customers a broader 
range of risk management products that more effcctivciy address their individual risk 
managemeot needs, the Hank will liave the ability to attract a broader customer base. Finally, the 
Bank represcnls that hy participating in a broader range of markets and expanding its customer 
base, it may diversify and reduce credit and other risks arising from its financial intermediation 
business. Accordingly, the Bank believes the proposed transactions will enable it to meet 
customer demand and operate its metal derivatives business more cfTcctivcIy and efficiently. 

In sum. the Bank contends that the proposed transactions pose risks similar in nature to those 
inherent in its portfolio-hedged electricity derivative transactions (e g . market risk, basis risk, 
aiul calendar spread risk), which it has demonstrated the ability to successfully manage and 
control. The Dank maintains that the proposed transitory title transfers do not pose risks 
different from the cransilory title activities the OCC addressed in prior OCC precedent in the 
context of coal and electricity derivative transactions.*’ Notably, because the title transfer 
transactions involving metals will not entail the physical posscs.<iton of conunoditics. these 
transactioru will not involve the customary activities relating to, or risks altcrsdant to, commodity 
ownership (e g , storage costs, insurance, and environmental protection). 

The Bank expects to clear at lea.st some of the exchange-traded future contracts it enters into, 
through Banc of Americas Securities Limited (“HASL”), a foreign bank subsidiary of the 
Bank,*^ and Bank of America Securities I.l.C (“BAS**), an affiliate of the Bank. Ihc Bank 


’ .S<r II. No 1060. supra, (KTC IfUcrprru^'c Lctier So. I02S (Apn) 6. 2005), Md U. No. 962. supra 

UASI. is • foreign baaX incorporated in the Uuted Kingdoa and, u such, n supervised by the L'riiied Klngdoco's 
Financial Services Authority BASL n a wholly owned tubsidiary of the Bank U.'^dcr the federal Keserve Act M 
12 tJ.S.C 4 601 aad dw FoderaJ Rcicrvc Board's f Hoartfy implementing Regulation K at 12 C F R 5 21 1.S<bXl), 

• Dvember bank Has the authooty to dincily invest in a foreign bark tub)cct to the retirements id tl.S. statutes and 
rrguKwinM The Bank states that it expects BASl. to beeotoe a cieanng member cf the UMH and to provide clearing 
sen tees on coatracts Listed on that exchange on liummum, KASAAC, ahireiaum alloy, eicic'i, lead, soe. and tin. 

IkQ*' rules provule chat l-NQ* clearing roembers musi become exchange cieanng memhers rf 1/TI Cleamct I. id 
(**I.(DF), which b (he contiacted central eocnterpirT>' (~CXV) cicarieghouse iha: clears LME contracts l.MK 
Rules. Pw 1. Section 1.1/1 1. h rtp vVuwrw Ime oo uk. w hat clearing aip . As the C(T. 1.0! acts as an iDlermediary 
between Two paiTica to a contract, takag on any monetary nsk iQvol\-ed (e x - i' one par> fuh to meet its obliga- 
lions due to bankruptcy ) as guaransor for the trade See ,e g .H|^;':>‘ww. irtc.co uk-'iiacmhcnhi p associat eh mkerAso . 

Ibe 1..MF does not act as a oouoterpart)' or guaranUx to I AdF contracts BASl, is not exposed to unlimited liability to 
ciuSo the LO! cn the LME for the defaults of odser members. A defaulliog IkdE clearing member’s umccled registered 
IXTl contracts ve handled under LQ! Rules, whkh provide (bat aa exchange tocmber'i liability for the defauh of other 
members is United up to the amount of Lhe metaber's default fund coniribulxin l.fT! Rulehock. De/ou/f FunJ 
Rules 37 ■ 35. The rights and liabilities under umetLod LMF. contacts ooi registered with LCTl arc deemed discharged 
under UME Rules and replaced with an obligauan of the defauher to pay* the coucterparry’ or vice versa, a default 
scttlemeot amount, aad does rsot impose liability on uninvoKed counterparbes. LME Rules. Part 9. Section 3.3.4 Ibe 
detennination of the default settlement amount by the LSfE is final, ccocluiise. and binding upon the defaulter and each 
counterparty. LVfE Rules. Part 9. .Section 3 6 llie Board's RegulalioQ K al 12 C J R. $ 21 1 ICRaRlK). requires a 
member bank to give the Board prior rsotice before any subsidiary joint a munuJ exchange or clearinghouse, unless the 
potential f'js liability of the tubsidivy to the exchange, cleannghuuse, or othtx memb^s of the exchange, as the case may 
be. IS legally limited by the rules of the exchange or cleannghousc to an amount (hal does not exceed (be applicable S 25 
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anticipates that either BAS or BASI- will act as a elearing member of one or more metal 
exchanges, or will enter into an introducing broker arrangement to clear through another clearing 
member of such exchangefs). The Bank represents that if the Bank engages in any transactions 
subject to sections 23A and 23B of the I-ederal Reserve Act and the Federal Reserve Board's 
Regulation W with or through iLs affiliates in connection with its proposed metal derivative 
activities, including transactions with third parties that might benefit an affiliate such that the 
transaction would be attributable to that affiliate under Regulation W, the Bank will do so in 
compliance with those aii’Jiorities. 

Tne Bank commits that it will: (1) not engage in metal derivative transactions other than cash- 
settled transactions and those that settle by transitory title transfer, (ii) not run a proprietary book 
in metal derivatives (except insofar as that book is created to accommodate customer-driven 
transactions or as part of the Bank’s portfolio hedging strategy), (iii) limit trading in the proposed 
metal derivatives exclusively to hedge residual open positions arising from customer 
transactions, (iv) not take physical positions in mculs, and (v) conduct its metal derivative 
business in a safe and sound manner and consistent with prudent risk management practices 
prescribed the OCX'. Handbook: Risk Management oj Financial Derivaliifs'^ and Banking 
Circular 277. 

I'he Bank commi'j that the metal derivative portfolio-hedging and transitory title transfer 
transactions will be conducted in a manner consistent with the policies, procedures, and controls 
that it applies to its existing commodities derivatives business. 

II. OLsenssion 

Fur the reasons discus.scd below, based on the facts and repicsentations provided by the Bank, 
we conclude that the proposed transactions are legally permissible for the Bank, including its 
I. ondon branch. However, before the Bank may engage in such transactions, the Bank .must 
notify its F.IC, in writing, of the proposed activities and must receive written notification of the 
F.IC's supervisory non-objection, based on the KIC's evaluation of the adetjuacy of the Bank's 
risk measurement and management systems and controls to enable the Bank to engage in the 
propo.sed activities on a safe and sound basis, and the FilC's evaluation of any other supervisory 
considerations relevant to the particular proposal. 

A. .National Bank may engage in Customer-driven, Porlfolio-bcdged Metal 
Derivative T ransaelions 


million genaii-conKnl limit under Rcgulaiioo K it 12 CF R. § 3t 1 ,9(bXt). The Bank rtpfcscnls Ihir BASL'j 
lUbdiiy would be leu than the applicable S 23 million genenJ consent lumt of 12 C.K.R. { 2n .9tbKt) that would 
trigger notice to the Federal Reserve Board. 

’ 0(1(7 Handheok- Rak Maagemem of Financial fVrfwarvrr (January 1997) ("(X.'C HandboahT) 

OCC Bankmg C.ireular So 777 (October 27. 1991) rBC-27r-) 
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The OCC has previously determined that the Bank may engage in perfectly matched cash-sealed 
derivatives on aluminum, nickel, lead, ziiK, and tin as a financial intermediary under 12 U.S.C. § 
24{Seventh). ” The Bank now proposes to use any metal not already authoriaed for the Bank 
under its 1 2 U.S.C. § 24(Seventh) “exchange, coin and bullion" authority as a reference asset in 
portfolio-hedged derivative and transitory title transfer transactions that settle in cash or by 
transitory title tjan.sfcr. The ability to engage in these transactions will increase the Bank's 
hedging options and its ability to control risks in its metal derivatives business. A difference 
between the activities previously approved fur the Bank and those fur which approval is sought 
here is that rather than simultaneously entering into metal derivative transactions with perfectly 
matched ofTseOing transactions, the Bank will manage the transactions on a portfolio basis with 
exchange-traded and OTC cash-settled derivative transactions, in the same manner as the Bank 
currently rruuiagcs its electricity derivatives. The Bank will also settle metal derivative 
trarcsactions by transitory title transfer and hedge these transactions with derivative transactions 
that settle by transitory title transfer, in a manner previously addressed for the Bank in II. No. 

962 in the context of electricity derivative transactions. 

The expansion of the Bank's derivatives busiiKSs to include the proposed transactions is a 
natural extension of the Bank's existing financial intermediation activities The OCC has 
previously addressed the permissibility under Section 24(Seventh) of portfolio-hedging and 
transactions that settle in cash or by transitory title where the bank takes title to the commodity in 
a “chain of title" and relinquishes title instantaneously.” Portfolio-hedging can be a more cost 
effective means of managing risks arising from permissible derivative activities than perfectly 
matching transactioas because it reduces transactional costs and operational risks. Portfolio- 
hedging and transitory title transfer activities allow banks to meet customer demand, and operate 
more efftcienily and effectively. Transitory title transfers also enable banks to participate in 
markets using this form of settlement and provide customers a broader range of sophisticated risk 
management tools to address their financial, risk managemenu and liquidity needs. In 
conducting transitory title transfers in connection with a permissible derivatives business, banks 
act as financial intermediaries, ulrimilely exchanging payments between counterparties 
managing financial risks or otherwise meeting Rnancial needs.'* I-ixecuting transactions and 
hedging in this manner is consistent with a portfolio-hedged financial inlermediation business. 

The risks to which the Bank is exposed under this proposal are similar in naiiirc to those arising 
in other commodity derivative transactions where the Bank has a demonstrated ability to manage 
and control such risks Accordingly, the Bank may act as a financial intermediary in customer- 
driven, metal denvativc transactions that senic in cash or by transitory title transfer, and 
portfolio-hedge those transactions with mcla] derivative transactions that settle in cash or by 


".SeelLNo 1039. npra 

Anoihcr differaic* b ihai Ok Dank will enter iole derTvezive uaasacsioas with cussooicrt on ■ broader range of 
DKtAls. 

" Set.eR. IL No* 1060, 1025, tod 962, all sypra 
^ .Sff. t g. U. No. 1025, siqwa 


- 6 - 


PS» OCC 01 0004 3C 



3016 


transilory (i(Ic (raa<:fcr. Before the engages in the transactions, however, the Bank’s F.IC 
must be satisfied that the Bank has established adequate risk measurement and management 
systems and controb to engage in the activities on a safe and sound basis, as discussed below. 

B. The PortfoUo-bedged Metal Derivativa Traosactions moat be Conducted iu a 
Safe and Sound Maouer 

For the Bank to permissibly engage in the proposed activities, the Bank's risk measurement and 
management capabilities must be of appropriate sophistication to ensure that the activity can be 
conducted in a safe and sound manner and in accordance with applicable law. Before the Bank 
engages in the transactions, the Baitk's EIC must be satbfied that Lhc Bank has established 
adequate risk measurement and management systems and eontivb to engage in the activities on a 
safe and sound basis. As detailed further in the OCC Handbook and BC-277, an effective risk 
measurement and management prtKess includes board supervision, managerial and staff 
expertise, comprehensive policies and operating procedures, risk identification and measurement, 
and management information systems, as well as ao effective risk control function that oversees 
and en.sures the appropriateness of the risk management process. The Bank's risk control 
processes should include the Bank's compliance with accounting and reporting as stipulated by 
the instructions for the Consolidated Reports of Condition and Income and generally accepted 
accounting principles. 

In implementing these policies, procedures, and controls, the Bank shall commit to conducting a 
full evaluation of. (i) pricing, hedging (including portfolio-hedging), processing, recordkeeping, 
documentation, accounting, "back office’’ and risk management, (ii) the development of 
adequate knowledge, staff, oversight management and technology (including contingency 
planning) to accommodate the activity; (iii) the implementation of appropriate controb; (iv) the 
establishment, implementation and monitoring of appropriate risk management limits with 
respect to various types of risks - -such as credit, market and basis risk —associated with metal 
derivatives and transitory title transfen of metal; and (v) Compliance Department training of 
personnel and development of a supen'isory framework designed to ensure compliarKC with 
policies and procedures, including trading practices. Risk Control. Operations, Accounting, 
Legal, Compliance, Audit and Senior and Line Management will all be involved in is.suring that 
the risks undertaken by the Bank are comparable to. and are addressed in ways comparable to 
those applicable to, the Bank's existing commoility derivative products and business. 

In addition to a satisfactory risk management program, the Bank's process must include an 
independent compliance monitoring program to ensure ongoing compliance with the specific 
commitments made by the Bank in its proposal, iiKluding the commitment to continue to 
conduct its financial intermediation activities in metal derivatives as a customer-driven and non- 
proprietary trading basincss. The compliance-monitoring program should also ensure that the 
Bank has a supervusory framework that protects against manipulative practices of any kind. An 
adequate and effective compliance-monitoring program will include policies, training, 
independent surveillarxe aitd well-defined exception approval and rcportmg procedures. 
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C. London Bmncb Actn itics 

National Hank foreign branches ” may engage in general banking activities, which arc 
determined under national banking law.^ A national baitk, via its foreign branch, may engage in 
such general banking activities, permissible for a national bank in the United States, in a foreign 
country.'' Accordingly, the proposed activities may be permissible for the London branch as 
“general banking activities” permissible for a national bank in the United States on the basis of 
the analysis set forth in detail above. 

III. CoDclaaioD 

We conclude that the pniposcd transactions are legally permissible for the Bank, including its 
London branch. Before the Bank may engage in such transactions, however, the Bank must 
notify its HIC. in writing, of the proposed activities and must receive wrinen notification of the 
Lie's supervisory non objection, based on the lilC's evaluation of the adequacy of the Bank’s 
risk measurement and management systems ar>d controls to enable the Bank to engage in the 
proposed activities on a safe artd sound basis, and the F.lU's evaluation of any other supervisory 
consideratioits relevant to the particular proposal. Our conclusions herein are specifically based 
on the Bank’s representations and written submissions describing the facts artd circumstatKcs of 
the subject transactions. Any change in the facts or circurrtstaiKes could result in different 
conclusions. If you have any questions please contact Tena M. Alexander, Special Counsel, 
Securities and Corporate Practices Division, at (202) 874-5210. 

Sincerely, 

/s/ 

Julie L. Williams 
First Senior Deputy Comptroller 
and Chief Counsel 


OCX' ngulatioos defioc the lenn 'Xoretgn bra»cb“ to mean in oftke of ■ nanooal bank (other thao a 
repmcnlative ank«) that ii locaieil outside the Uniud Stales at whieti baokina or hnanena busmeas is conducted. 
12 C.F-R. I 28.2(d). Sinilirty, Reculaliuo K defiocs a “foreigD braoch'’ as so office of is organi/alion that is 
tocated ouuide the country in which the arganinuon is legally cstablubcd and at which a bvking or noancing 
business is oooducted. l2CF.R.I2n2(lcy 

’‘Ste 12 U .S C { 604a, '.2 C.F.R. } 211 4(a). 

12t F.R. §28 4(a) 
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1. Incident occurred on 
® Transrrfssion System 
. O Gathering System 
O Transmission Une of D'stributicn System 

2. Failure occurred on 
® Body of Pipe O pipe Seam 
O Joint 
O Component 

O other; 

PART D - MATERIAL SPECIFICATION ^fappJ/cah/ej 

1 . Nominal pipe size fWPSj / 20 

2. Wairthiclmess ' t .25 

3. Specification AP1-5L SMY3 I 420( 

4. Seam type ERW 

5. valve type 

6. Manufactured fev YOUNGSTOWN 


3. N^rlal involved (pipe, nwng, or other component) 

#Steef 

O Flasfic (r plastjc, corrplete aS items that apply in a-c) 

Plastic faiufaw as: r~l a.ductiie I I b.brittle D c, joint failure 
OMateriaiott>erthan plastic or steel: 

4. F^c]f svstemhvolved in Incident 

Vpipeine OReguiator/Metering System 

Ocorrpressor Station Oother; 

5. Year the pipe Of connonent which failed was installed: / 1948 / 


PART E - ENVIRONMENT 


1. Area of incident 

0 In open ditch 

O Under pavement 

O Atx5ve ground 

9 Underground 

O Ltider water 

O hsida/under building 

O nthfir 

?.neptfinf cover 40 

__ inches 
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F5 • MATERIAL AND WELDS 
Matarial 


14. 0 BodyofRpe 

=>0 Dent 

0 Gouge 

O VIb'inkle Bend 

©Arc Burn 

O other 

IS. 0 Corrponent 

=> O Valve 

0 Fitting 

0 Vessel 

OBrtruded Outlet 

0 Other 

16. 0 Joint 

a> O Gasket 

O o-Rng 

0 Threads 


0 other 

Wsid 






17. O Butt 

=> O Rpe 

O Fabrication 



0 Other 

18. 0 nilet 

=> 0 Branch 

O i-tot Tap 

0 Fitting 

0 Repair Sleeve 

O Olher 

19. 0 F^aSeam 

=> O LFERW 

0 DSAW 

0 Searriess 

0 Rash Weld 



O HFERW 

0 SAW 

0 Sf»ral 


O other 


Complete a-gifyouJndicate any cause in part F5. 


a. Type of failure: — - — - — 

O Construction Defect => O Poor WorkrrBnship O Procedure notfollowed O Fbor Construction R’ocedures 


O Wbterial Defect 

b. Was fsSure due to pipe damage sustained in transportation to (he constructbn or fabrication site? O Yes O Mo 

c. Was part which leaked pressuretested before incWentoccurred? O Yes.cornf^e d-g O No 

d. Date of test: [ / mo. / / day [ / yr. 

e. Teat medium: Owatar ONaturalGas OhertGas Ootfier 

f. Time held attestpressure: I hr. 


g. Estimated test pressure at point of Incident: 


F6 ' EQUIPMENT AND OPERATIONS 

20. O Maffunctlon of Control/Retief Equipment »> Q VaWe O tistrurrentatton O R-essure Regulator 

O aher 


21, O Threads Stripped Broken Rpe Coupling »> O Npples O Valve Threads O Mechanical Coupfing* 

O other 


22. O Ruptured or LeaWngSeal/Rjmp Packing 

23. O hoorrect Operation 

a. Type 0 inadequate Procedures O Inadequate Safety FTactices O Failure to Follow Procedures 

0 Other 

I Alcohol test I I 


b. Nurter of enployeea (nvoived w ho fa^ed a post-incident drug test; i 

c. Were most senior employeefs) involved qualified? O Yes O No 


d. Hours on duty: f— 


F7 - OTHER 

24. O MscelLaneous, descrfbs: 


26. O Unknown 

O tivestigation Corrplele O Stil Under tnvestiqation (subm/t e si/pp/emental report H^en I'Pi/Bstiaaffon fs comp/efe) 

PART G - NARRATIVE DESCRIPTION OF FACTORS CONfRIBUTIN^O^rTtE EVeTT' [ (Affach additions/ sheets as nsc&sssry) 


non-soothern star central gas piiteline (sscgp) contractor excavating without one call notification hit the 

SSCGP 20 inch gas PIPELENE WITH A ROCK TRENCHER CACSING A RUPTURE AND GAS IGNITION. THE MPELINE WAS PROPERLY 
MARKED WITH PIPELINE MARKERS PER PHMSA REGULATIONS BUT WAS NOT FLAGGED TOR CONSTRUCTION. 


p<?i-i igfvnTirn-iHa,nfPpf_rtf.}nft.f)nnrin:^ 


FormRSPA F7100,2 { 01-2002 ) 


■PHMSA Date Facsimife 
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144 I- HRC1 61.068 
llN'l TED S I AXES OF AMERICA 
FEDERAl. ENERGY REGULATORY COMMISSION 

Before Commissioners: Jon Wellinghoff, Chairman; 

Philip D. Moeller. John R. Norris, 

Chery l A. I.aFIeur, and Tony Clark, 

In Re Make- Whole Payments Docket Nos. INI 1-8-000 

and Related Bidding Strategics IN 1 3-5-000 

ORDIiR APPROVING S nPUI.ATION AND CONSEN I ACiREEMENT 
(Issued July 30, 2013) 

1. The Commission approves the attached Stipulation and Consent .Agreement 
(Agreement) betsveen the Office of Enforcement (Enforcement) and JP Morgan Ventures 
Energy Corporation (JPMVEC) The Commission determines this order is in the public 
interest because it provides fair and equitable resolution of Enforcement’s pending 
investigations of JPMVEC under Part lb of the Commission’s regulations, 18 C.F.R. 

Part lb (2013). 

2. The invc.stigations examined JPMVEC's bidding and ofTcring (collectively 
"bidding”) of power plants into the miukets operated by the California independent 
System Operator Corporation (CAISO) and the Midwest Independent I ransmission 
System Operator, Inc. (MISO)' between September 2010 and .November 2012. 
Enforcement investigated potential violations of the Commi,ssion’s Anti-Manipulation 
Rule. 18 C.F.R. § lc.2, and of tanlT provisions. 

3. JP.MVliC admits the facts .set torUi in Section II of the Agreement, neillier admits 
nor denies the violations set forth in Section III. agrees to pay a civil penalty of 
S285,(KK).000, agrees to disgorge alleged unjust profits of 5125,000.000, agrees to waive 
claims for additional Bid Cost Recovery and Exceptional Dispatch payments from 
C.AISO, and agrees to implement additional compliance measures. 


'Effective April 26. 2013. .MISO changed its name from "Midwest Independent 
Transmission System Operator. Inc." to "Midcontinent Independent System Operator, 
Inc.” 
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4. As set forth below, Enforcement has determined that, through the 12 strategies 
investigated here, JPMVEC violated the Commission’s Anti-Manipulation Rule, 

18 C.F.R. § lc.2, by intentionally submitting bids to CAISO and MISO that falsely 
appeared economic to CAISO and MISO’s market software but that were intended to, 
and in almost all cases did, lead CAISO and MISO to pay JPMVEC at rates far above 
market prices. 

5. In the Energy Policy Act of 2005, Congress directed the Commission to use its 
new anti-manipulation authority to combat gaming of energy markets. Consistent with 
that direction, and based on all of the circumstances of this case, the Commission finds 
that the agreed relief is fair and equitable and in the public interest. 

1. Background 

6. As described in the Agreement, JPMVEC is a wholly-owned subsidiary of 
JPMorgan Chase & Co. During the period under investigation, JPMVEC had market- 
based rate authority, although its authority was suspended by the Commission for six 
months starting on April 1, 2013, for violations of the Commission’s Market Behavior 
Rule, 18 C.F.R. § 35.41(b).^ For the period investigated (September 2010 through 
November 2012), JPMVEC bid the output of several gas-fired power plants into the 
CAISO and MISO markets. 

7. Following multiple referrals by the CAISO and MISO Departments of Market 
Monitoring, in August 201 1 the Commission directed Enforcement to conduct a formal, 
non-public investigation of potentially abusive bidding into the CAISO and MISO 
markets up to that point. Order Accepting Tariff Revisions and Order of Non-Public, 
Formal Investigation, 136 FERC ^ 6 1 , 1 1 8 (20 11). In October 20 1 2, the Commission 
directed Enforcement to conduct a formal, non-public investigation of new, potentially 
abusive bidding practices in the CAISO and MISO markets during 2012. Order 
Accepting Tariff Revisions and Order of Non-Public, Formal Investigation, 141 FERC 
II 61,069 (2012). In all cases, the entity that had engaged in the practices was JPMVEC. 

8. JPMVEC’s bidding practices have been the subject of four emergency tariff filings 
by CAISO or MISO during 2011 and 2012 in which they asked for a tariff change to be 
effective as of the date of filing, rather than on the date of the Commission’s Order, to 
prevent what the ISO viewed as further abuse while the filing was pending.^ In addition, 
CAISO made a fifth tariff filing in 201 1 in which it asked for expedited action 


^Order Suspending Market-Based Rate Authority, 141 FERC ^161, 131 (2012). 

^ Order Accepting Tariff Revisions and Order of Non-Public, Formal Investigation, 
141 FERC II 61,069 (2012) (granting CAISO tariff filing); Cal Indep. Sys. Operator 
Corp., 136 FERC H 61,118 (Aug. 19, 2011) (granting CAISO tariff filing); Mifvvesf 

(continued...) 
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by the Commission to block what it viewed as an improper bidding practice."* Although 
respondent was not named in these filings, it was JPMVEC’s bidding practices that 
prompted each of them. In each case, the Commission approved the requested tariff 
change and made the change effective as of the date of filing (or other early requested 
date). 


n. stipulation and Consent Agreement 
A. Background 

9. JPMVEC stipulates to the facts recited in Section 11 of the Agreement. 

10. In both California and the Midwest, entities regulated by the Commission, called 
Independent System Operators (ISOs), operate wholesale markets for electricity. CAISO 
operates the California market, and MISO operates the Midwest (now Midcontinent) 
market. 

11. In these regional markets, sellers (generators like JPMVEC’s plants) and buyers 
(such as “load-serving entities,” i.e., entities that provide electricity to retail customers) 
submit prices at which they are willing to transact. In wholesale markets, the units in 
which energy are traded are megawatt-hours (MWhs). 

12. Ihe prices at which electricity is bought and sold in ISOs vary to some extent 
fi:om one location to another (called “nodes”) within the same region. For that reason, 
market prices for energy are called “Locational Marginal Prices,” or “LMPs.” 

13. CAISO and MISO operate both “Day Ahead” and “Real Time” markets for 
energy. As the name indicates, the Day Ahead market operates one day ahead of the date 
on which the energy actually flows through power lines. The Real Time market operates 
on the day the energy is transmitted, and prices and dispatch levels are resolved shortly 
before the hour in which the energy is delivered. 

14. JPMVEC acquired the right to control the output of most of the power plants at 
issue in 2008. Those assets came to JPMVEC, along with many others, as part of its 
parent company’s spring 2008 acquisition of the Bear Steams firm, at a time when Bear 
Steams was in severe financial distress. 


Indep. Transmission Sys. Operator, Inc., 136 FERC 1 61,025 (July 12, 201 1) (granting 
MISO tariff filing); Cal Indep. Sys. Operator Corp., 135 FERC f 61,1 10 (May 4, 2011) 
(granting CAISO tariff filing). 

“* Cal Indep. Sys. Operator Corp., Docket Nos. ERl 1-3510-000 and ERl 1-3510- 
001 (May 27, 2011) (unpublished letter order) (granting CAISO tariff filing under 
delegated authority). 
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1 5 . The plants for which JPMVEC inherited rental (or “tolling”) agreements from 
Bear Steams included several gas-fired power plants owned by AES in Southern 
California. The AES plants could collectively produce about 4000 MW of electricity, 
and were known as the “AES 4000” units, JPMVEC’s agreement with AES for these 
plants extended through May 2018. Under the agreement, JPMVEC was required to pay 
$170 million in annual rent (called “demand payments”) for the AES 4000 plants. 
JPMVEC also inherited from Bear Steams bidding rights to a 545 MW gas-fired plant in 
Michigan called Kinder Jackson. 

16. Through the end of 2010, the AES 4000 units had all been subleased (or 
“retolled”) to Southern California Edison. But absent an extension (or a new agreement 
with a different firm), JPMVEC would control four of the units starting on January 1, 
2011, six more starting on January 1, 2012, and others at a later date. 

17. The AES 4000 units have relatively high heat rates (that is, they are less efficient 
than more modem plants). For that reason, the marginal costs of miming the plants were 
typically higher than Day Ahead market prices in CAISO (which averaged about $30 to 
$35/MWh during this period). Based on their costs, therefore, the units were typically 
out of the money. JPMVEC’s Kinder Jackson plant in Michigan also faced competition 
from lower-priced sources of energy. 

1 8. The bids under investigation were developed by JPMVEC’s Houston-based 
Principal Investments unit, then headed by Francis Dunleavy. During the relevant period, 
Dunleavy was one of eight direct reports to Blythe Masters, the head of JP Morgan’s 
Global Commodities Group. Starting in 2010, Dunleavy supervised Andrew Kittell and 
John Bartholomew, including with respect to bids developed by Principal Investments 
into CAISO and MISO. 

19. In part to develop experience with CAISO before the AES 4000 units began 
returning to its control starting in 201 1, JPMVEC decided to acquire short-term rights to 
two other Southern California plants (Huntington Beach 3&4, or HB3&4) starting in 
January 2010. 

B. Payment at Market Prices vs. Payment “As Bid” 

20. CAISO and MISO ordinarily pay generators at market rates, that is, price times 
quantity, or LMP ♦ MWhs. In some instances, however, ISOs also pay generators 
“make-whole” or “uplift” payments, which provide additional compensation to 
generators when market revenues would not cover what is called the “bid cost” of a 
resource the ISO has committed. Under the CAISO tariff, bid cost does not mean the 
unit’s actual operating costs (such as fuel costs), but the price the unit has submitted to 
CAISO. These prices include (a) the unit’s bundled price for running at its lowest 
operating level (called “Pmin”) and (b) its per-MWh price for energy above Pmin. 



3025 


Docket Nos. INI 1-8-000 and IN13-5-000 - 5 - 

21. If the CAISO system commits a imit in the Day Ahead market that bid at 
SSO/MWh, for example, but the market price (LMP) comes in at $30, the ISO will make a 
$20/MWh make-whole payment to ensure the unit is paid at least its bid price. In 
addition, if the CAISO system commits a unit, CAISO will pay the unit at least its 
Minimum Load Cost for running at Pmin, even if that cost is above market rates. For 
example, if a unit’s Minimum Load Cost is $5,000 for 50 MWh (or $100/MWh), and 
market prices come in at $30/MWh, the tariff obligates the ISO to provide a $70/MWh 
make-whole payment to the unit for the MWhs it provided up to Pmin. 

22. In CAISO, the principal type of make-whole payment is Bid Cost Recovery 
(BCR). MISO has several different types of make-whole payments, including Revenue 
Sufficiency Guarantee (RSG) payments and Day Ahead Maricet Assurance Payments 
(DAMAP). 

23. The CAISO tariff authorizes the ISO to issue “exceptional dispatches,” that is, 
manual out-of-market dispatch instructions that are not the result of the operation of the 
automated market system. Exceptional dispatches may include commitments to Pmin 
(usually given the day before energy actually flows), “incremental” dispatches above 
Pmin (usually given on the same day the energy flows), or both. Energy delivered 
pursuant to an exceptional dispatch is typically paid at the higher of the plant’s bid price 
or market rates. Units that have been exceptionally dispatched may also receive certain 
additional payments for Residual Imbalance Energy. 

C. JPMVEC’s Bidding Strategies . 

1. JPMVEC’s “Strategy A” in CAISO 

24. During the two periods under investigation (September 2010 through June 20 1 1 
and March through November 2012), JPMVEC engaged in 12 bidding strategies 
investigated by Enforcement. JPMVEC began 10 of these strategies while Enforcement’s 
investigation was ongoing. 

25. JPMVEC implemented the first strategy (labeled “Strategy A” in the Agreement) 
starting in September 2010. Over the course of the next six months, JPMVEC collected 
tens of millions of dollars in make-whole payments (in this case, Bid Cost Recovery) 
after submitting bids using this strategy. 

26. Before JPMVEC began employing Strategy A (that is, from January through 
August 2010), the HB3&4 plants were infrequently dispatched. With little in revenue 
from CAISO and substantial demand payments that JPMVEC owed to AES, the two units 
ran at a loss for those eight months. 

27. In September, JPMVEC began employing Strategy A. With this strategy, the 
economics of the HB3&4 plants changed; instead of losing money, the plants became 
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highly profitable after BCR payments were taken into account. On September 22, 2010, 
for example, HB4 made $71,962 in market revenues and paid $106,567 in gas and 
operating costs, for a loss of $34,605 at market rates. But the units received $159,987 in 
BCR payments firom CAISO, for a daily profit (on a marginal cost basis) of $125,382, 
despite losing money at market rates. 

28. As these numbers reflect, when implementing Strategy A, JPMVEC was 
firequently paid (as BCR) twice its costs of running at Pmin, along with market revenues 
for the same Pmin energy. 

29. In October 2010, Principal Investments personnel provided Masters and other 
JPMVEC executives with a spreadsheet projecting future revenues and costs for 
JPMVEC’s California power plants, on the assumption that the firm would successfully 
use the new bidding strategy for all of the units through 2018. On that basis, the 
spreadsheet projected net margin (i.e., profits), after demand payments and gas and other 
operating costs, of between $1.5 and $2.0 billion through 2018. 

30. Starting in January 201 1, JPMVEC also employed Strategy A with the four AES 
4000 plants that returned to JPMVEC’s control that month. 

31. The particulars of Strategy A are described in the Settlement Agreement. The 
strategy is also described in CAISO’ s March 2011 tariff filing, which sought (and 
received) approval fi-om the Commission to block what CAISO described as “the 
observed exploitation of the existing bid cost recovery tariff rules.”® 

32. When generators submit bids to CAISO for energy, they specify two prices that 
are relevant here. First, they submit a bundled price for the energy produced at the lowest 
level of output (called “Pmin”) that the plant can reliably produce. The CAISO tariff 
allows generators to bid their Pmin energy at up to twice the unit’s estimated actual costs. 

33. Although generators submit a bundled price (called “Minimum Load Cost”) for 
Pmin energy, that price can be translated into a pcr-MWh price. In the case of HB3&4, 
for example, JPMVEC’s bundled price of $8,199 for the first 91 MWhs from HB3 
translated to a per-MWh price of about $90/MWh (or twice its estimated costs of about 
$45/MWh). By comparison, Day Ahead market rates in CAISO during this period 
averaged around $30 to $35. 

34. Any time CAISO commits a unit in the Day Ahead market, it is obligated to pay 
the unit at least its stated price for Pmin energy (i.e., its Minimum Load Cost), even if 
that price is above market rates. If JPMVEC’s bids resulted in a Day Ahead award. 


^California Independent System Operator Corporation, Tariff Revision and 
Request for Expedited Treatment, at 1, Docket No. ERl 1-3149-000 (March 25, 2011). 
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therefore, JPMVEC would be paid as bid (at $90/MWh) for its Pmin energy, at twice its 
costs, even if market prices were much lower. 

35. In addition to a bundled price for energy up to Pmin, generators submit per-MWh 
prices for energy aboye Pmin, up to the unit’s maximum output level (called Pmax). 
Although IPMVEC’s price for its Pmin energy ($90/MWh) was much higher than 
average Day Ahead market prices of $30 to $35/MWh, JPMVEC submitted the lowest 
permissible priced bid (-$30/MWh) for energy above Pmin. That is, JPMVEC offered to 
pay CAISO $30/MWh to take JPMVEC’s energy between Pmin and Pmax. 

36. JPMVEC’s -$30 bids for energy above Pmin were designed to try to achieve an 
overall average energy price - despite JPMVEC’s costly S90/MWh energy up to Pmin - 
to secure Day Ahead awards from CAISO. Once this happened, JPMVEC would be 
assured of being paid, at a minimum, twice its costs of running at Pmin. 

37. Even if a generator has gotten a Day Ahead award for energy above Pmin, it may 
not actually produce that energy. In particular, a generator may “buy back” its Day 
Ahead award - in effect, pay another generator to produce that energy - in the Real Time 
market. If a generator buys back its entire Day Ahead award, it is described as being 
“dec’ed down to Pmin” and will be told by CAISO (or “dispatched”) to run at that level. 

38. In JPMVEC’s Strategy A, the firm submitted bids that were generally above Real 
Time market prices, but only by a small amount. In response to these bids, CAISO often 
dec’ed JPMVEC’s plants down to their Pmin in the Real Time market, and the plants 
often ran at that level. Real Time bids at higher prices (e.g., $1,000) would have made a ■ 
dec-down more likely, but could also have reduced JPMVEC’s BCR payments. 

39. Like other generators, JPMVEC received daily reports from CAISO about whether 
their units had received awards, in what amounts, and at what price. 

40. As JPMVEC was aware, a dec-dovm to Pmin meant that one element of CAISO’s 
BCR formula, the Metered Energy Adjustment Factor (or MEAF) would be zero. As 
explained in the Agreement, a dec-down to zero (and hence a zero MEAF) had two 
important effects in increasing JPMVEC’s payments from CAISO. 

4 1 . When JPMVEC employed Strategy A, its units typically received Day Ahead 
energy awards from CAISO above Pmin, and then were dec’ed down to Pmin in the Real 
Time market. As a result, JPMVEC was paid (as BCR) its full bid price (e.g., $90/MWh) 
for its Pmin energy, even with market prices averaging $30 to $35/MWh. In addition, 
JPMVEC received market revenues (i.e., the amount it was paid at market rates in the 
Day Ahead market less its Real Time buyback expense) for the same energy. 

42. JPMVEC employed Strategy A through March 2011 for the HB3 &4 plants. 

During the months it did so, JPMVEC collected market revenues of $2 1 .9 million for 
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these two plants while spending $29.5 million on gas and operating costs, for a loss at 
market rates of $7.6 million. But because of $34.6 million in BCR payments, the units 
generated profits on a marginal cost basis of $27 million over those months, for units that 
had rarely been dispatched by CAISO before JPMVEC employed this strategy. 

43. In January 201 1, a team of JPMVEC employees provided Masters with a 
PowerPoint that discussed both the impact of California’s new cap-and-trade program 
and the firm’s BCR revenues. The Powerpoint stated that JPMVEC had “successfully 
executed a new asset optimization strategy for HB3&4” since September 2010, which 
“capture[d] the Bid Cost Recovery (BCR) energy revenue.” The Powerpoint showed that 
between September and December 2010, JPMVEC had received $24 million in BCR 
revenues for the HB3&4 plants. It also showed that during that period for those two 
plants, JPMVEC received $14 million in market revenues from CAISO and that gas and 
other operating costs were $17.7 million. In other words, the Powerpoint showed that the 
units lost millions of dollars at market rates but had a profit of about $20 million (on a 
marginal cost basis) because of BCR. 

2. JPMVEC’s Dealings with the CAISO Market Monitor about 
Strategy A 

44. In phone calls with the CAISO Market Monitor (MMU) in March and April 2011, 
when asked about the reasons for the company’s bids to CAISO, the Principal 
Investments personnel who spoke on behalf of JPMVEC stated that their goal was to 
have the units picked up by CAISO and to respond to the Real Time market. The 
Principal Investments personnel did not mention BCR or the MEAF as relevant factors. 

45. When asked by the CAISO MMU why it submitted negative Day Ahead bids 
(i.e., -$30/MWh) rather than energy self-schedules, JPMVEC stated that self-scheduling 
would result in unknowable compensation and could cause JPMVEC to receive payment 
at a level that is too low. The JPMVEC representatives made this statement to the MMU 
even though, during January-March 2011, JPMVEC voluntarily self-scheduled units as 
part of Strategies B and C (see Agreement, $$ 42-45). In response to the MMU’s 
question about JPMVEC’s choice of negative bids over self-schedules, the JPMVEC 
representatives did not mention that, under the CAISO tariff, self-scheduling would make 
JPMVEC ineligible for BCR. 

46. In the spring of 20 1 1 , senior representatives from Principal Investments, 
Compliance, and Global Commodities, along with counsel, participated in discussions 
about inquiries from the CAISO Market Monitor relating to the firm’s bidding into 
CAISO. 

47. In late March 201 1, and again in May 2011, the CAISO MMU’s office asked 
JPMVEC for “spreadsheets or other tools used to assess the actual profitability of [the 
HB3&4 and RB7] units’ [schedules] prior to receiving any settlement statements from the 
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ISO.” The company maintained accotmting profit and loss (P&L) reports relied on for 
certain financial purposes but which Principal Investments did not use. On June 13, 
2011, JPMVEC provided the Market Monitor with these accounting P&L reports. 

48. The Real Time Desk at JPMVEC maintained daily estimate P&L spreadsheets for 
the plants the company bid into CAISO, which a Principal Investments employee 
periodically consulted. JPMVEC first provided the Real Time Desk’s estimate P&L 
spreadsheets to the CAISO MMU on October 18, 2011. On February 13, 2012, CAISO 
imposed a penalty of $486,000 on JPMVEC for what it deemed to be late production of 
these documents. 

3. ISO Issues Relevant to JPMVEC’s Other Strategies 

49. Ancillary services . For reliability reasons, CAISO sometimes needs to externally 
control generators through a system called Automatic Generation Control (AGC). 

CAISO obtains the right to do this by purchasing “ancillary services” from generators. 
Among these services are Regulation Down (or “Reg Down”), which is used to make 
small downward adjustments in the amount of energy then on the grid. To provide Reg 
Down or other ancillary services, a generator must be at an output level, usually well 
above Pmin, at which CAISO can externally control it via AGC. 

50. Self-schedules . A “self-schedule” in CAISO is a price-taker bid: the generator 
will accept any price set by the market. The CAISO system implements self-schedule 
bids by treating them as though the generator had offered to pay CAISO a large sum to 
accept the generator’s services. For example, the CAISO tariff treats an energy self- 
schedule as though the generator had submitted a bid of -$825/MWh (before April 1, 

201 1), or -$1 100/MWh (after that date), far below the floor (for priced bids) of -S30.‘ 
Similarly, CAISO implements Regulation Down self-schedules by treating them as 
though the generator had submitted a priced bid of -$285.’ A self-schedule, whether for 
energy or ancillary services, is therefore more attractive than any priced bid. 

5 1 . Respect for operating constraints . In giving awards to power plants, CAISO 
and MISO respect the physical limitations of the plants. For example, CAISO’s system 
takes into account that, just as cars can only accelerate or brake at a certain rate, a power 
plant can only increase or decrease its output (i.e., “ramp up” or “ramp down”) at a 
certain speed, called its “ramp rate.” Similarly, ISOs respect the Minim um Run Times 
submitted by power plants, that is, the shortest period for which the generator may be 
given an award. 


* CAISO Business Practice Manual for Market Operations, §§ 2.5.2.1 & 6.6.5. 
^CAISO Business Practice Manual for Market Operations, § 6.6.5. 
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52. Day Ahead bidding on two consecutive days . In both CAISO and MISO, Day 
Ahead markets operate as their name suggests, namely one day at a time. For example, 
on Monday, generators submit their Day Ahead bids for Tuesday, and on Monday 
afternoon the ISO tells generators what awards they have gotten and where Day Ahead 
market prices for Tuesday have settled. On Monday, when the ISO’s system is 
evaluating Day Ahead bids for Tuesday, it does not “know” what bids generators will 
submit for the Day Ahead market for Wednesday. Only on Tuesday, after the ISO has 
already committed itself in the Day Ahead market for all 24 hours of that same day, does 
the ISO receive a generator’s bids for Wednesday. Whatever Day Ahead bids a generator 
may submit for the opening hours of Wednesday, the ISO does not have the option of 
changing its Day Ahead awards for Tuesday. 

4. JPMVEC’s “Strategy B” in CAISO 

53. In January 2011, JPMVEC submitted energy self-schedules to CAISO every third 
hour, while submitting prices of $73/MWh to $98/MWh for the intervening hours. 

(Again, Day Ahead market prices averaged around $30 to $35/MWh during this period.) 

54. In response to these bids, the CAISO system gave JPMVEC large Day Ahead 
awards during the self-scheduled hour (i.e., every third hour). To respect the units’ ramp 
rates, however, the CAISO system gave the units ramping awards, paid as bid (at $73 to 
$98/MWh) during the intervening hours. 

5. JPMVEC’s “Strategy C” in CAISO 

55. During January through March 201 1, JPMVEC submitted Day Ahead self- 
schedules to CAISO for the ancillary service Regulation Down. (As discussed above, a 
self-schedule is a price-taker bid, and more attractive than any priced bid.) For the same 
hours, JPMVEC submitted Day Ahead energy bids priced at $60 to $88/MWh. 

56. The CAISO system honored JPMVEC’s Reg Down self-schedules, and also gave 
it Day Ahead energy awards for the energy needed to support the Reg Down awards, 
even when the firm’s energy bids were out of the money. For the energy provided under 
those awards, CAISO paid JPMVEC not at market prices but as bid, that is, at $60 to 
88/MWh. 


6. JPMVEC’s “Strategy D” in CAISO 

57. From April through June 2011, JPMVEC submitted -$30/MWh Day Ahead bids to 
CAISO for the end of Day 1. The next day, when it submitted bids for Day 2, it set the 
price for energy for the hours between midnight and 2 a.m. at $999/MWh. 

58. Because CAISO’s system evaluated only one day’s bids at a time, CAISO gave 
JPMVEC large Day Ahead awards for the final hours of Day 1. But because CAISO’s 
system honors the physical limitations of power plants (such as ramp rates), the next day 




3031 


Docket Nos. INI 1-8-000 and IN13-5-000 - 1 1 - 

it gave JPMVEC ramp-down Day Ahead awards in the first two hours of Day 2. CAISO 
paid JPMVEC for those awards at the units’ bid price of $999, even though market prices 
for the period between midnight and 2 a.m. were about $12/MWh. 

7. JPMVEC’s “Strategy E” in CAISO 

59. Between April 14 and 22, 201 1, JPMVEC submitted low-priced bids (at $l/MWh) 
for ancillary services for certain hours, which were awarded by the CAISO system. As 
discussed above, ancillary service awards require that a generator be at an output level 
well above Pmin. 

60. For the hours in which it had received Day Ahead ancillary service awards, 
JPMVEC submitted Real Time energy bids at $999. A Real Time bid at that price is 
likely to result in a dec-down to Pmin, and the CAISO system did in fact dispatch these 
units at Pmin after receiving those bids. With JPMVEC’s plants operating at Pmin - too 
low a level to perform the ancillary services they had been awarded - CAISO dispatchers 
issued exceptional dispatches to ramp the units to a higher level at which they could 
fulfill those awards. CAISO paid JPMVEC at its Real Time bid price (S999/MWh) for 
these exceptional dispatches. 

8. JPMVEC’ s “Strategy F” in MISO 

6 1 . On Friday, October 29, 20 10, JPMVEC sent MISO its Day Ahead bids for the 
Kinder Jackson plant for the next three days (October 30-November 1). For all three 
days, it set the unit’s Minimum Run Time at four hours. No Load Cost (akin to Minimum 
Load Cost in CAISO) at -$10,000, and energy costs at the end of the day 

between -$50/MWh and -$60/MWh. 

62. The next day, on Saturday afternoon, October 30, Principal Investments persoimel 
learned that Kinder Jackson had gotten a Day Ahead award for the final four hours of 
Srmday, October 31. Later that Saturday afternoon. Principal Investments persotmel 
changed the Day Ahead bid prices and Minimum Run Times for Monday, November 1 : 
a planned four-hour Minimum Run Time became 20 hours; plarmed $80/MWh energy 
prices for the first 14 hours of Monday became $l,000/MWh; and a planned -$10,000 
No-Load Cost rose by $20,000 to positive $10,000. 

63 . Absent a manual intervention by a MISO operator, the strategy would have earned 
JPMVEC about $2.5 million in make-whole (“Revenue Sufficiency Guarantee”) 
payments, while costing it $123,000 for gas; in other words, MISO would have paid 
JPMVEC more than 20 times the firm’s costs. Without the manual override, the MISO 
system would have honored JPMVEC’s (new) 20-hour Minimum Run Time by giving 
the plant a Day 2 award for 16 hours (20 minus 4). Through make-whole payments, 
MISO would have paid the plant as bid, at $l,000/MWh, for 14 hours. 
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64. In an October 29, 20 1 0 email, JPMVEC compliance staff wrote; “JPMVEC 
violated MISO’s tariff in offers submitted for Kinder Jackson. ... A Minimum Run Time 
of 20 hours is inconsistent with the design of the equipment and does not comport with 
the tariff requirements set forth in Section 39.2.5.c[.]” 

9. JPMVEC’s “Strategy G” in MISO 

65. On February 16, 201 1, certain Principal Investments personnel’s Day Ahead bids 
to MISO for the next day alternated from low to high every other hour: around 
SlO/MWh in odd-numbered hours but as high as $178/MWh in even-numbered hours. 
Although the MISO system gave the units ramping awards based on these bids, it blocked 
payment of Revenue Sufficiency Guarantee or other make- whole payments during the 
ramping periods. Without make-whole payments, JPMVEC lost $139,000 that day. 

10. JPMVEC’s “Strategy H” in MISO 

66. In late April 2011, Principal Investments personnel provided low or negative bids 
in the Day Ahead market in MISO. In the Real Time market, they submitted positive 
bids, in response to which MISO dec’ed the units to their lowest operating level in Real 
Time. 

67. At that time, MISO’s tariff provided that the size of a make-whole payment called 
Day Ahead Market Assurance Payments (“DAMAP”) was determined by multiplying (i) 
the amount of the unit’s dec-down (e.g., 300 MW) by (ii) the difference between the Real 
Time LMP and the generator’s Day Ahead bid (e.g., $30 - (-S15) = $45). (That is, as 
MISO’s May 201 1 tariff filing explained, larger dec-downs, and greater differences 
between a generator’s bid price and the Real Time LMP, resulted in larger DAMAP 
payments.) An internal JPMVEC Compliance memo stated that this MISO bidding 
strategy “may not be compensatory without unnecessary uplift payments.” 

11. JPMVEC’s 2012 Strategies in CAISO 

68. Between March and November 2012, Principal Investments was again given 
responsibility for submitting bids to CAISO. During that period, JPMVEC employed the 
following bidding strategies: 

(a) For units with a 24-hour Minimum Run Time, JPMVEC submitted Day 
Ahead bids of -$30/MWh for three hours before midnight on Day 1, and then high-priced 
bids on Day 2. CAISO’s daily notices to JPMVEC showed that the CAISO system often 
gave the units Day Ahead awards at Pmin for 21 hours on Day 2, while paying JPMVEC 
the highest Minimum Load Cost permitted by the tariff, i.e., twice the units’ estimated 
actual costs of Pmin energy during those 21 hours. 

(b) Again for units with a 24-hour Minimum Run time, JPMVEC self- 
scheduled units in the Day Ahead market for one hour of the day, while submitting high- 
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priced Day Ahead bids for the other 23 hours of that same day. JPMVEC’s self-schedule 
for one hour was more attractive to CAISO than any priced bid for that hour could have 
been. CAISO’s daily notices to JPMVEC showed that, in addition to the self-scheduled 
hour, the units received Day Ahead awards at Pmin for the other 23 hours of the day (24- 
1), while collecting from CAISO twice their estimated actual costs for Pmin energy 
during those 23 hours. 

(c) After receiving a notice that CAISO planned to exceptionally dispatch 
one of its units during the upcoming hours of a day, JPMVEC changed the unit’s Real 
Time price from below $50/MWh to $l,000/MWh for those upcoming hours. 

(d) JPMVEC submitted Day Ahead bids to CAISO at $250/MWh or higher, 
and Real Time bids of $l,000/MWh, even though those bids would be expected to 
preclude marketplace awards at high LMPs, to position units to receive exceptional 
dispatches paid at JPMVEC’s $1,000 bid price. 

D. Enforcement’s Determinations about JPMVEC’s Bidding Strategies 

69. In the Agreement, JPMVEC acknowledges the elements of its 12 bidding 
strategies and the awards it received from CAISO and MISO when it implemented those 
strategies, including many milUons of dollars of BCR, DAMAP, and exceptional dispatch 
payments at above-market rates. 

70. Enforcement determined that JPMVEC did in fact design its bidding strategies 
with the intent to obtain the above-market payments that, over many months, it actually 
did receive. 

71. As explained in Order No. 670, the Commission’s Anti-Manipulation Rule, 18 
C.F.R. § lc.2 (2012), prohibits an entity from: 

(1) us[ing] a fraudulent device, scheme or artifice, or mak[mg] a material 
misrepresentation or a material omission as to which there is a duty to 
speak under a Commission-filed tariff. Commission order, rule or 
regulation, or engag[ing] in any act, practice, or course of business that 
operates or would operate as a fraud or deceit upon any entity; (2) with the 
requisite scienter; (3) in connection with the purchase or sale of. . . electric 
energy. . .subject to the jurisdiction of the Commission. 

72. Enforcement determined that through each of the bidding schemes described 
above, JPMVEC violated the Anti-Manipulation Rule by engaging in conduct that 
satisfied each of the three elements set forth in Order No. 670. 

73. Each day, JPMVEC received written reports from CAISO and MISO about 
whether the firm’s power plants had been dispatched, at what output levels, and at what 
price. Enforcement determined that, by reviewing how the CAISO and MISO market 
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software responded when it tested its strategies, JPMVEC could usually predict the 
awards that CAISO and MISO would give to JPMVEC. The firm anticipated and 
intended that its bids would trigger make-whole payments, exceptional dispatch 
payments, and Residual Imbalance Energy payments to JPMVEC at prices above market 
rates. 

74. Enforcement determined that JPMVEC employed a fraudulent device, scheme or 
artifice, made false statements or material omissions, or engaged in a course of business 
that operated or would operate as a fi'aud on electricity market participants in CAISO and 
MISO. 

75. Enforcement determined that, to make profits fi'om power plants that were usually 
out of the money, JPMVEC submitted Day Ahead bids that falsely appeared economic to 
CAISO and MISO’s automated market software and that were intended to, and did, lead 
CAISO and MISO to pay it at rates far above market prices. 

76. Enforcement further determined that JPMVEC’s bids were not groimded in the 
normal forces of supply and demand, and they were expected to, and did, lose money at 
market rates. JPMVEC’s purpose in submitting the bids was not to make money based 
on market fundamentals, but to create artificial conditions that would cause the CAISO 
system to pay JPMVEC outside the market at premium rates. 

77. Enforcement determined that JPMVEC made money-losing bids m the Day Ahead 
and Real Time markets to trigger payments fi-om out-of-market compensation systems 
designed to ensure fair results to units that had been bid m good faith to seek to make 
money in the marketplace. 

78. Enforcement determined that JPMVEC’s low-priced bids induced (or sought to 
induce) the CAISO and MISO systems into giving JPMVEC (i) unnecessary uplift 
payments (such as BCR, DAMAP, or RSG), (ii) other improper as-bid payments (such as 
exceptional dispatches at $999/MWh to enable CAISO to get the benefit of otherwise 
infeasible Ancillary Service awards to JPMVEC), and (iii) improper Residual Imbalance 
Energy payments. Enforcement determined that through the strategies, JPMVEC 
received millions of dollars in urmecessary payments fix)m CAISO and MISO, and would 
have received more if all of the strategies had worked as JPMVEC had hoped. 

79. Enforcement determined that JPMVEC knew that the ISOs received no benefit 
from making inflated payments to JPMVEC, and thus defrauded the ISOs by obtaining 
payments for benefits (beyond the routine provision of energy) that JPMVEC did not 
deliver. 

80. Enforcement determined that JPMVEC’s Day Ahead bids (such as -$30/MWh in 
CAISO and -$15/MWh in MISO) displaced other generation and altered Day Ahead and 
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Real Time LMPs and congestion values from the prices that would have resulted had 
JPMVEC not submitted these bids. 

8 1 . Enforcement determined that all of these schemes interfered with and distorted 
well-functioning markets in CAISO and MISO. 

82. Enforcement also determined that JPMVEC violated Section 39.2.5.C of the MISO 
tariff when it increased the Minimum Run Time of the Kinder Jackson unit from the 
plant’s actual Minimum Run Time of four hours to 20 hours on multiple trade dates in 
October and November 2010, including trade date November 1, 2010. 

E. The Relationship Between Tariff Violations and Market Manipulation 

83 . Market manipulation under the Commission’s Rule 1 c is not limited to tariff 
violations.* That Rule Ic is not so limited is hy design. In the wake of Enron’s schemes 
in the CAISO market, the Energy Policy Act of 2005 gave the Commission “broad 
authority to prohibit manipulation”® and “an intentionally broad proscription against all 
kinds of deception, manipulation, deceit and fraud.”*® Both the breadth of Congress’ 
authorization to the Commission and the breadth of the Anti-Manipulation Rule itself are 
a response to what courts have long recognized: the impossibility of foreseeing the 
“myriad means” of misconduct in which market participants may engage.** For that 


*Many of the Commission’s major enforcement actions under Rule Ic (whether 
litigated or settled) have concerned, either in whole or in part, market manipulation in the 
absence of a violation of a specific tariff provision or comparable specific market rule. 
See Barclays BankPLC, Daniel Brin, Scott Connelly, Karen Levine, and Ryan Smith, 144 
FERC H 61,041 (2013); In re PJM Up-To Congestion Transactions (Oceanside Power), 
142 FERC ]| 61,088 (2013); Deutsche Bank Energy Trading, LLC, 142 FERC f 61,056 
(2013); Gila River Power, LLC, 141 FERC^61,136 {20\2); Rumford Paper Co., 140 
FERC ^ 61,030 (2012); Constellation Energy Commodities Group, Inc., 138 FERC 
T 61,168 (2012); Energy Transfer Partners, L.P., 128 FERC 61,269 (2009); Amaranth 
Advisors, LLC, 128 FERC ^ 61,154 (2009); see also In re Amanat, Exchange Act Release 
No. 54,708, 89 SEC Docket 672, 2006 WL 3199181, at *7-8 (Nov. 3, 2006) (fraud under 
SEC’s Rule lOb-5 for submission of sham trades to earn payment based on high trade 
volume, where no specific rule barred submission of sham trades), aff'd mem. sub nom. 
Amanat V. SEC, 269 Fed. App’x217 (3d Cir. 2008). 

Order Denying Rehearing (Amaranth), 121 FERC P 61,224, atP 17 (2007). 

*“W. P21. 

^^Cargill, Inc. v. Hardin, 452 F.2d 1 154, 1 163 (8th Cir. 1971) (“The methods and 
techniques of manipulation are limited only by the ingenuity of man.”); see also Order 
Denying Rehearing (AEP), 106 FERC ^ 61,020, at P 48 (2004). 
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reason, as the Commission observed in 2006, “[N]o list of prohibited activities could be 
all-inclusive.”*^ Instead, as Order No. 670 emphasizes, fraud is a question of fact to be 
determined by all the circumstances of a case,” not by a mechanical rule limiting 
manipulation to tariff violations. 

84. Conduct, as opposed to a specific false oral or written statement, is sufficient to 
establish a violation of Rule Ic, which is patterned on the SEC’s Rule lOb-5. See 
Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148, 158 (2008) 
(“If [the Court of Appeals’] conclusion were read to suggest there must be a specific oral 
or written statement before there could be liability under § 10(b) or Rule 1 Ob-5, it would 
be erroneous. Conduct itself can be deceptive, as respondents concede.”); In re Amanat, 
Exchange Act Release No. 54,708 (Nov. 3, 2006), affd mem. sub nom. Amanat v. SEC, 
269 Fed. App’x 217 (3d Cir. 2008) (liability based on falsehoods communicated through 
conduct, namely submission of market data based on sbam transactions). 

F. Agreed Relief 

85. As set forth in the Agreement, JPMVEC has agreed to pay a civil penalty of 
$285,000,000, to disgorge alleged unjust profits of $125,000,000, and to implement 


Order Revising Market-Based Rate Tariffs and Authorizations, 114 FERC 
H 61,165, P 24 (2006) (“Furthermore, we recognize that fraud is a very fact-specific 
violation, the permutations of which are limited only by fhe imagination of the 
peipetrator. Therefore, no list of prohibited activities could be all-inclusive. The absence 
of a list of specific prohibited activities does not lessen the reach of the new anti- 
manipulation rule, nor are we foreclosing the possibility that we may need to amplify 
section lc.2 as we gain experience with the new rule, just as the SEC has done.”); see 
Order No. 670, FERC Stats. & Regs. 31,202 at P 50 (“Fraud is a question of fact that is 
to be determined by all the circumstances of a case.”); see also Order Denying Rehearing 
(Gaming Order), 106 FERC If 6 1,020, at P 45 (2004) (“Enron (and others) would demand 
that a regulatory agency have the prescience to include in a rate schedule all specific 
misconduct in which a particular market participant could conceivably engage. That 
standard is unrealistic and would render regulatory agencies impotent to address newly 
conceived misconduct and allow them only to pursue, to phrase it simply, last year’s 
misconduct - essentially, to continually fight the last war and deny the capability to fight 
the present or next one.”) (emphasis in original); Amendments to Blanket Sales 
Certificate, Order No. 644, 105 FERC ^ 61,217, at P 33 (2003) (“The courts have 
recognized, in this regard, that specific regulations cannot begin to cover all of the 
infinite variety of cases to which they may apply and that ‘[b]y requiring regulations to 
be too specific, [courts] would be opening up large loopholes allowing conduct which 
should be regulated to escape regulation.’”) (citation omitted). 

*^Order No. 670, FERC Stats. & Regs. If 3 1 ,202 at P 50. 
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additional compliance procedures, including a comprehensive external assessment of its 
policies and practices in the power business. JPMVEC has also agreed to waive any 
claims for additional BCR payments (for awards through March 25, 201 1) or for 
additional payments for exceptional dispatches between April 12, 2012 and the Effective 
Date (i.e., the date of this Order), 

in. Determinatioii of the Appropriate Sanctions 

86. In determining the appropriate remedy. Enforcement considered the factors 
described in section 3 1 6 A(b) of the F ederal Power Act and in the Revised Policy 
Statement on Penalty Guidelines. Specifically, Enforcement considered, among other 
things, the large financial gains that JPMVEC obtained from its conduct; the large 
financial losses to others caused by that conduct; the intentional nature of the conduct; the 
involvement of high level personnel; JPMVEC’s large size; JPMVEC’s continuation of 
the conduct for more than 350 days; the company’s failure to self-report any of the 
conduct; and the serious harm that JPMVEC’s conduct caused in the Commission’s 
jurisdictional markets. 

87. Under the Energy Policy Act of 2005, one of the Commission’s core 
responsibilities is detecting, preventing, and appropriately sanctioning the gaming of 
energy markets. The Commission concludes that the civil penalty, disgorgement of 
unjust profits, and compliance improvements set forth in the Agreement are fair and 
equitable resolutions of the matters concerned and are in the public interest, as they 
reflect the nature and seriousness of JPMVEC’s conduct and recognize the company- 
specific considerations as stated above and in the attached Agreement, 

88. The Commission directs CAISO to promptly allocate JPMVEC’s $124 million 
disgorgement payment for the benefit of current CAISO ratepayers through an internal 
accounting procedure, and directs MISO to promptly allocate JPMVEC’s $1 million 
disgorgement payment for the benefit of current MISO ratepayers through an internal 
accounting procedure. 

89. Finally, in light of the record here, we remind all persons under investigation of 
the importance of candor and accuracy during all stages of Market Monitor inquiries and 
Commission investigations. 



Docket Nos. INll-S-OOO and IN13-5-000 
The Commission orders : 

(A) The attached Stipulation and Consent Agreement is hereby approved 
without modification. 

(B) This order terminates Docket Nos. INI 1-08-000 and rN13-05-000. 
By the Commission. 

(SEAL) 


Kimberly D. Bose, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

In Re Make-Whole Payments ) Docket Nos. ENl 1-08 & IN13-05 

and Related Bidding Strategies ) 

STIPULATION AND CONSENT AGREEMENT 


I. Introduction 

1 . The staff of the Office of Enforcement (Enforcement) of the Federal 
Energy Regulatory Commission (Commission) and J.P. Morgan Ventures Energy 
Corporation (JPMVEC) enter into this Stipulation and Consent Agreement 
(Agreement) to resolve an investigation conducted under Part 1 b of the 
Commission’s regulations, 18 C.F.R. Part lb (2012). The investigation examined 
JPMVEC ’s bidding and offering (collectively “bidding”) of power plants into the 
markets operated by the California Independent System Operator Corporation 
(CAISO) and the Midwest (now Midcontinent) Independent Transmission System 
Operator, Inc. (MISO) between September 2010 and November 2012. 

Enforcement examined potential violations of the Commission’s Anti- 
Manipulation Rule, 1 8 C.F.R. § lc.2, and ISO tariff provisions. 

n. Stipulations 

Enforcement and JPMVEC (on its own behalf) hereby stipulate and agree to 
the following facts: 

Background: JPMVEC’s Power Plant Assets 

2. In the spring of 2008, as Bear Steams (Bear) faced economic 
troubles, JP Morgan acquired Bear. Among the assets JP Morgan acquired with 
that deal were rights relating to gas-fired power plants in California and Michigan. 
In particular, a Bear entity had long-term tolling agreements (through May 2018) 
to several gas-fired power plants owned by AES in Southern California. (A tolling 
agreement allows a firm to purchase fuel for the plant and sell the plant’s output.) 
Because these AES plants could collectively produce about 4000 MW of 
electricity, the plants were known as the “AES 4000” uriits. Under the contract 
with AES, each year JPMVEC owed approximately $170 million in “demand 
payments” (effectively, rent payments for the tolling rights). Bear also had (and JP 
Morgan acquired) rights to a gas-fired plant in Michigan called Kinder Jackson. 
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With both the AES 4000 and Kinder Jackson plants, the relevant rights were held 
by JPMVEC, a direct subsidiary of JPMorgan Chase & Co. 

3. As of 2008, the rights to control the AES 4000 units had all been 
subleased (in industry terms, “retolled”) to Southern California Edison (SCE). The 
retolling agreements were for fixed periods, and absent an extension (or a new 
agreement with a different firm), JPMVEC would itself control four of the units 
starting on January 1, 2011, six more starting on January 1, 2012, and others at a 
later date. The four plants that returned to JPMVEC’s control in 201 1 were 
Alamitos 3 & 4 (AL3&4), Huntington Beach 1 (HBl), and Redondo Beach 7 
(RB7). 

4. The AES 4000 units are steam boiler plants, which were built in the 
1950s and 1960s and have relatively high “heat rates” (that is, they are less 
efficient than more modem plants). For that reason, the costs of running the units 
were often higher than “Day Ahead” market prices (discussed below) in the 
California markets. JPMVEC’s Kinder Jackson plant in Michigan, although more 
modem than the AES 4000 plants, also faced competition from lower-priced 
sources of energy. 

5. As of June 2013, JPMVEC had effectively sold its interest in the 
AES 4000 units by retolling them to third parties for the remainder of the contract 
term with AES. JPMVEC currently owns the Kinder Jackson plant Beginning in 
the summer of 2010, JP Morgan made extensive efforts to sell its interests in the 
Kinder Jackson plant and is actively engaged in the sales process. 

6. During the relevant period, JPMVEC’s energy business included 
activities such as energy-related merchant banking and structured transactions for 
the firm and its clients and related hedging and risk-mitigation transactions 
(“transactional activities”); bidding power from generation on behalf of the firm 
and others; and purchasing and selling physically and financially settled power and 
gas. 

7. The bids under investigation were developed by JPMVEC’s 
Houstotr-based Principal Investments unit, then headed by Francis Dunleavy. 
Dunleavy moved (along with many other Bear employees) to JP Morgan in 2008. 
He was one of eight direct reports to Blythe Masters, the head of the Global 
Commodities Group, which employed more than 650 people in 20 countries during 
the period under investigation. Andrew Kittell likewise came to JP Morgan from 
Bear. In July 2010, John Bartholomew, who was familiar with the California 
market from his previous job at SCE, joined the Principal Investments team. 
Starting in 2010, Dunleavy supervised Kittell and Bartholomew, including with 
respect to bids developed by Principal Investments for the company’s Catlifomia 
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and Michigan power plants into the CAISO and MISO markets. (Dunleavy, 
Kittell, and Bartholomew are referred to below as the “Principal Investments 
personnel.”) The Principal Investments personnel are currently employed at JP 
Morgan. Because the firm retolled the AES 4000 units in June 2013, the Principal 
Investments persotmel are going to work only on transactional activities. 

8. Knowing that certain of the AES 4000 units would be returning to 
its control starting in 201 1, JPMVEC decided to acquire short-term rights to two 
other Southern California plants (Huntington Beach 3&4, or HB3&4) starting in 
January 2010. One reason JPMVEC did this was to develop experience with the 
California market before the AES 4000 plants began returning to JPMVEC’s 
control in January 2011. 

9. During the first eight months of 20 1 0, JPMVEC experimented with 
a variety of ways of bidding HB3&4 into the California market, but the units were 
infrequently dispatched. With little in revenue from the market and substantial 
demand payments owing to AES, the two units ran a loss for those eight months. 
In the months that followed, JPMVEC developed new bidding strategies in the 
CAISO and MISO markets, as described below. 

Background: Regional Electricity Markets 

10. In both California and the Midwest, entities regulated by the 
Commission, called Independent System Operators (ISOs), operate wholesale 
markets for electricity. CAISO runs the California market and MISO runs the 
Midwest (now Midcontinent) market. 

11. In these regional markets, sellers (generators like the plants that 
JPMVEC controlled) and buyers (in particular, “load-serving entities,” that is, 
companies that provide electricity to retail customers) submit prices at which they 
are willing to transact. The units in which energy is traded in wholesale markets 
are megawatt-hours (MWhs), equivalent to 1,000 kilowatt-hours. 

12. The prices at which electricity is bought and sold in ISOs vary to 
some extent from one location to another (called “nodes”) within the same region. 
For that reason, market prices for energy are called “Locational Marginal Prices,” 
or “LMPs.” 

13. CAISO and MISO operate both “Day Ahead” and “Real Time” 
marketplaces for energy. In both cases, market participants learn about market 
prices each day but do not get contemporaneous information about other 
generators’ bids or awards. Market participants do receive daily information from 
the ISO about whether they have received awards, in what amoimts, and at what 
price. 
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14. As its name suggests, the Day Ahead market operates one day 
ahead of the date on which the energy is actually delivered. The Real Time market 
operates on the day the energy is transmitted, and prices and dispatch levels are 
resolved shortly before the hour in which the energy flows on power lines. Day 
Ahead and Real Time prices may be different for the same hour. A unit’s actual 
dispatch instructions in Real Time may be different than its Day Ahead award if, 
for example, the unit “buys back” its Day Ahead award in the Real Time market or 
sells additional energy to the ISO in that market. 

15. In the Day Ahead market, generators submit prices to ISOs for 
three different components of energy production. In the case of CAISO, the two 
that are relevant here are as follows: First, once each month, generators provide 
CAISO with a bundled price for the energy a plant produces up to Pmin, which is 
the lowest level of output that the plant can reliably produce. (For the HB3&4 
units that JPMVEC controlled during 2010 and 201 1, for example, the P min was 
91 MW.) The bundled price for the energy a plant produces at Pmin is called 
“Minimum Load Cost” in CAISO. 

1 6. Under the CAISO tariff, generators are allowed to submit Minimum 
Load prices of up to twice their actual costs (or more precisely, twice their 
estimated actual costs). For example, for the month of September 2010, JPMVEC 
submitted a Minimum Load Cost price for HB3 of $8,199. This was the highest 
price that JPMVEC was permitted to submit to CAISO under the tariff, at twice the 
plant’s “proxy cost” (estimated actual operating cost) of about $4,100. 

17. Second, generators submit daily prices (which may vary by hour 
and are not required to be at marginal cost) for “incremental” energy between their 
Pmin and their maximum output level, called Pmax. For example, for the HB3&4 
units, JPMVEC submitted hourly prices for the energy between Pmin (91 MW) 
and Pmax (around 225 MW). The CAISO tariff allowed these prices to range 
between -$30/MWh and $750/MWh, later raised to $1 ,000/MWh, and JPMVEC’s 
bids all fell within that range. 

18. Lithe terminology used by CAISO and MISO, if the ISO agrees to 
buy energy from a generator, the ISO gives the unit an “award” or “picks the unit 
up.” The smallest award a generator can get is at the unit’s Pmin. 

19. If a generator receives a Day Ahead award from CAISO or MISO, 
that does not mean it will actually produce all of the energy for which it has 
received a Day Ahead award. For example, a generator that has received a Day 
Ahead award to its Pmax could receive a Real Time instruction from the ISO 
requiring it either to (a) produce the energy itself or (b) buy the award back in the 
Real Time market. If the generator buys back a Day Ahead award, it is described 
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as receiving a “decremental” energy award, and is said to have been “dec’ed 
down.” If a generator buys back its entire incremental energy award, it is “dec’ed 
down to Pmin,” and is directed by the ISO to operate at that level. 

20. In the Real Time market, a generator is a potential buyer as to 
whatever MWhs it has been awarded (above its Pmin) in the Day Ahead market. If 
a generator has received a Day Ahead award to its Pmax, for example, it can 
submit bids in the Real Time market seeking to buy back its incremental energy 
above Pmin. If its Real Time bids are higher than the Real Time market price 
(LMP), the generator will buy back its Day Ahead award at the Real Time LMP. 

21. If a generator has not sold all of its output in the Day Ahead market, 
it has the opportunity to sell additional energy in the Real Time market. The sale 
of incremental energy in the Real Time market is called “inc’ing.” In this 
situation, if a generator’s Real Time bids are lower than the Real Time market 
price (LMP), the generator will sell additional energy to the ISO at the Real Time 
LMP. 

22. CAISO and MISO ordinarily pay generators at market rates, that is, 
price times quantity, or LMP * MWhs. Generators that are given awards are paid 
at the market rate (LMP), even if their bids were lower than the LMP. 

23. In some instances, however, ISOs also pay generators “make- 
whole” or “uplift” payments pursuant to the applicable tariff, which provide 
additional compensation to generators when market revenues are insufficient to 
cover the “bid cost” of a resource the ISO has committed. Under the tariff, bid 
cost means the price the unit has submitted to CAISO (e.g., the unit’s Minimum 
Load Cost and its bid prices for incremental energy), not its actual costs of 
operating. If CAISO commits a unit in the Day Ahead market that bid at 
$50/MWh, for example, but the market price (LMP) comes in at $30, the ISO will 
make a $20/MWh make-whole payment to ensure the unit is paid at least its bid 
price. In addition, if CAISO commits a unit, the tariff obligates it to pay the unit at 
least its Minimum Load Cost for running at Pmin, even if that cost is above market 
rates. For example, if a unit’s Minimum Load Cost is $5,000 for 50 MWh (or 
$100/MWh), and market prices come in at $30/MWh, the tariff obligates the ISO 
to provide a $70/MWh make-whole payment to the unit for the MWhs it provided 
up to Pmin. 

24. In CAISO, the principal type of make-whole payment is Bid Cost 
Recovery (BCR). MISO has several different types of make-whole payments, 
including Revenue Sufficiency Guarantee (RSG) payments and Day Ahead Market 
Assurance Payments (DAMAP). 
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25. CAISO sometimes issues “exceptional dispatches,” that is manual 
out-of-market dispatch instructions that are not the result of the operation of 
market software. These may include commitments to Pmin (usually given the day 
before energy flows), incremental dispatches above Pmin (usually given the day 
the energy flows), or both. Such exceptional dispatches are t 3 rpically paid at the 
higher of the plant’s bid price or market rates (LMPs). Units that have been . 
exceptionally dispatched may also receive certain additional payments for Residual 
Imbalance Energy. 

JPMVEC’s Bid Strategies in CAISO and MISO 
Between September 2010 and June 2011 

26. Enforcement investigated bidding strategies employed by JPMVEC 
in CAISO and MISO during this period. The strategies are described here. 

CAISO Strategies 

27. Strategy A (September 2010 to March 2011> . Beginning on 
September 8, 2010 for the HB3 and HB4 units, JPMVEC implemented a new bid 
strategy developed by Principal Investments personnel. JPMVEC used the strategy 
with HB3&4 through March 201 1, as well as (at least some of the time) with the 
four AES 4000 plants that returned to JPMVEC’s control in January 2011. 

28. During the first month in which the new strategy was implemented 
(September 2010), revenues from the IJB3&4 units increased to several million 
dollars, up from much lower amounts during the preceding eight months. In 
October 2010, Principal Investments persoimel provided numerous people at 
JPMVEC, including Masters, with spreadsheets showmg a variety of revenues, 
hedges and costs for JPMVEC’s California power plant assets, as well as estimated 
projections for several years out. While the specific bid strategy being employed 
was not described, the document included a “blue sky” estimate that if it continued 
to make similar bids and receive similar awards from CAISO for another eight 
years, the AES 4000 and HB3&4 units could generate net margin (profits), after 
demand payments and gas and other operating costs, of between $1.5 and $2.0 
billion through 2018. If the units received no revenues of any kind, JPMVEC 
would still need to pay more than $1.5 billion in demand payments and other fixed 
costs. Masters forwarded the document to others to evaluate the “risk/opportunity” 
presented. 

29. With this strategy, JPMVEC submitted the lowest Day Ahead bids 
allowed under the CAISO tariff, namely -$30/MWh. (That is, JPMVEC offered to 
pay CAISO $30 for each MWh of energy that CAISO purchased above the uixit’s 
Pmin.) JPMVEC also submitted Minimum Load Costs at the highest permissible 
level allowed under the CAISO tariff (i.e., twice the units’ estimated actual costs of 
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running at Pmin). For the MI33&4 units, a Minimum Load Cost of about 
S8,200/bour for nmning at Pmin (91 MWs) translated to a per-MWh price of about 
$90/MWh. 

30. ITie -S30 Day Ahead bids for energy abtwe Pmin were designed to 
try to make the average price of JPMVEC’s energy low enough to secure Day 
Ahead awards, even with energy up to Pmin priced at S90i'MWh. When 
making -S30 Day Ahead bids, JPMVEC was (like other generators) paid at the [>ay 
Ahead LMP, which is almost always a positive number. (Day Ahead LMPs in 
CAISO during this period averaged in the range of S30 to $35, which was below 
the operating costs of JPMVEC’s California units during this period.) In the Real 
Time market, for hours in which it had obtained Day Ahead awards, JPMVEC 
generally submitted bids at around 120% of Day Ahead LMPs. After receiving 
those bids, the C.*VISO system often responded by dec’ing the units down to Pmin. 

3 1 . The Principal Investments personnel were aware of the CAISO Bid 
Cost Recovery formula and its Metered Energy Adjustment Factor, or MEAF, and 
of the impact of a zero MEAF. The MEAT is a measure of the extent to which a 
generator actually ran at the level of its Day Ahead award above Pmin. If a 
generator runs at the level of its Day Ahead award, for example, the MEAF is 1.0. 
At the other extreme, if the generator instead is dee’ed down all tlie way to its 
Pmin, the MI- AF is zero. 

32. JPMVHC’s buyback bids at 1 20% of Day Ahead prices were 
intended to be above Real Time LMPs, but only by a small amount. Although 
Real Time bids at higher prices would have made a dec-down more likely, higher 
bids could also have reduced JPMVEC’s BCR payments. In response to 
JPMVEC’s bids. CAISO often dee’ed JPMVEC’s units down to their Pmin in the 
Reul Time Market, resulting in a MEAF of zero. 

33. JPMVEC’s bids t<x)k into account that, under the BCR fonnula as 
then applied, a zero MEAF had two important impacts on payments from CAISO. 
First, a zero MEAF largely neutralized reductions to BCR that would otlierwise 
have resulted from JPMVEC’.s -S30 Day Ahead bids. Second, a zero MEAF 
enabled JPMVEC to collect not only its full Minimum Load Cost (i.e., twice its 
estimated actual costs) but also market revenues for the same Pmin energy, for an 
effective per-MWh price well above market rates for the unit’s Pmin energy. 

34. In phone calls with the CAISO Market Monitor (MMI.J) in March 
and April 201 1. when asked about die reasons for the company’s bids to CAISO, 
the Principal Inv estments personnel who spoke on behalf of JT’MVEC staled that 
their goal was to have the units picked up by CAISO and to respond to the Real 
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45. For the same hours for which it was submitting a self-schedule for 
Reg Down (a more attractive bid to CAISO than any priced bid), JPMVEC also 
submitted priced bids for energy at between $60/MWh and $88/MWh. The 
CAISO system honored the Reg Down self-schedules even where the energy bids 
were out of the money by giving JPMVEC Day Ahead energy awards to the unit’s 
AGC levels. CAISO paid JPMVEC as bid (at $60-88/MWh) for the energy needed 
to support the Reg Down awards. 

46. Strategy D (April to June 201 IJ . In early April 2011, JPMA^C 
submitted -$30/MWh bids at the end of the day and in the next day’s Day Ahead 
market submitted bids of $999 for the hours between midnight and 2 a.m. Because 
CAISO’ s system evaluated only one day’s bids at a time, CAISO gave JPMATEC 
large Day Ahead awards in the closing hours of Day 1 . Because CAISO’s system 
respected the physical limitations of power plants, including the units’ ramp rates 
that JPMA^C h^ filed with CAISO, the CAISO system gave JPMA^C “ramping” 
awards in the first two hours of Day 2 to respect these ramp rates. Under the hen- 
existing tariff mles, CAISO paid JPMTVEC W those “ramping” awards at the 
unit’s bid price of $999, although market prices for the midnight to 2 a.m. period 
were about $12/MWh during those hours of low demand. Between April 1 and 
June 18, 201 1, JPMVEC collected fi-om CAISO approximately $17 million in 
payments at market rates and $6 million fi-om exceptional dispatches, spent 
approximately $29 million on gas and other operating costs (i.e, not including 
fixed costs, such as demand payments), and received approximately $26 million in 
BCR payments. 

47. Strategy E fApril 2011) . Between April 14 and 22, 2011, 
JPMVEC submitted low-priced bids (at $l/MWh) for ancillary services for certain 
hours, which were accepted by the CAISO system. Ancillary service awards can 
be performed only if a generator is at an output level well above Pmin. 

48. For hours in which it had received Day Ahead ancillary service 
awards, JPMVEC submitted Real Time energy bids at $999. As market 
participants know, a Real Time bid of $l,000/M'Wh is likely to result in a dec- 
down to Pmin, and the CAISO system dispatched JPMVEC to run its units only at 
Pmin in Real Time during those hours. Finding JPMVEC’s plants operating in the 
Real Time at too low a level to provide the ancillary services, CAISO dispatchers 
issued exceptional dispatches to ramp the units to levels where they could fulfill 
their ancillary service awards. 

49. Under the tariff as then in place, CAISO paid JPMA^C at its Real 
Time bids (at $999/MWh) for exceptional dispatches to move the units up to their 
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AGC levels so that CAISO could implement the ancillary service awards that 
JPMVEC had received. 

MISO Strategies 

50. Strategy F (October-November 2010) . In the final week of 
October 2010, certain Principal Investments personnel began providing 
combinations of prices and Minimum Run Times for the Kinder Jackson plant. 
(Minimum Run Times are the shortest period for which an ISO may give an award 
to a unit.) 

5 1 . On Friday, October 29, certain Principal Investments personnel 
provided Day Ahead bids for the Kinder Jackson plant for Saturday, Sunday, and 
Monday (October 30-November 1). For all three days, it set Minimum Rrm Time 
at four hours. No Load Cost (the equivalent of Minimum Load Cost in CAISO) 
at -$10,000, and energy costs at the end of the day between -$50/MWh 

and -$60/MWh for most output levels. 

52. In MISO, generators submit Day Ahead bids in the morning and 
learn that afternoon whether their plant(s) received Day Ahead awards for the next 
day. Day Ahead bids for Monday, November 1, 2010, for example, had to be 
submitted in final form by the morning of Sunday, October 31, 2010, and 
generators learned that afternoon whether they had received awards based on those 
bids. 

53. On the afternoon of Saturday, October 30, 2010, certain Principal 
Investments personnel learned that JPMVEC’s Day Ahead bids for the final four 
hours of Sunday, October 3 1 , had been awarded by the MISO system. Later that 
same afternoon, certain Principal Investments personnel changed the Day Ahead 
bid prices and Minimum Run Times for Monday, November 1 ; a four-hour 
Minimum Run Time became 20 hoius; $80/MWh energy prices for the first 14 
hours of Monday became $ 1 ,000/MWh; and a -$10,000 No-Load Cost was 
increased by $20,000 to positive $ 1 0,000. 

54. But for a manual intervention by a MISO operator, the strategy 
would have earned JPMVEC about $2.5 million in RSG payments, while costing 
$123,000 for gas. This is because the MISO system would have respected the 
(new) 20-hour Minimum Run Time by giving the plant a Day 2 award for 16 hours 
(20 minus 4). Under the tariff, MISO would have paid the plant as bid, via make- 
whole (RSG) payments, for those 16 hours on Day 2. 

55. Having noticed that certain Principal Investment persoimel were 
providing varying Minimum Run Times, JPMVEC Compliance staff stated in an 
October 29, 2010 email: “...JPMVEC violatedMISO’s tariff in offers submitted 
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for Kinder Jackson. ... A Minimum Run Time of 20 hours is inconsistent with the 
design of the equipment and does not comport with the tariff requirements set forth 
in Section 39.2. 5.c[.]” 

56. Strategy G (February 17. 2011) . On February 16, 2011, certain 
Principal Investments personnel provided MISO bids that alternated from low to 
high every other hour: around $10/MWh in odd-numbered hours but as high as 
$178/MWh in even-numbered hours. One outcome of these bids would be for the 
MISO system to give the plant Day Ahead awards during the low-priced hours and 
then pay JPMVEC as bid (at above-market prices) via make-whole payments as 
the unit was given ramping awards during the high-priced hours. Although the 
MISO system gave the unit ramping awards, it blocked payment of RSG or other 
make-whole payments during the ramping periods. Without make-whole 
pa)mients, the bidding strategy lost $139,000 that day. 

5 7. Strategy H f April 27 to May 6. 201 1) . In late April 20 1 1 , the 

Principal Investments personnel provided low or negative bids in the Day Ahead 
market. They subsequently provided positive Real Time bids and the MISO 
dec’ed the units in Real Time. MISO’s tariff provided that DAMAP payments 
were determined by multiplying (i) the amount of the unit’s dec-down (e.g., 300 
MW) by (ii) the difference between the Real Time LMP and the generator’s Day 
Ahead bid (e.g., $30 - (-$15) = $45). An intemalJPMVEC Compliance memo 
stated that this MISO bidding strategy “may not be compensatory without 
unnecessary uplift payments.” 

JPMVEC’s Bidding Strategies in CAISO 
Between March and November 2012 

58. From July 201 1 through February 2012, JPMVEC utilized marginal 
cost-based bids while it assessed alternative bid strategies. 

59. Starting in March 2012, Principal Investments was again given 
responsibility for providing bids to CAISO, within certain parameters set by 
JPMVEC. Between March and November 2012, JPMVEC employed bidding 
strategies in CAISO that were similar in some respects to those described above. 
These strategies included: 

a. Submission of Day Ahead bids of -$30/MWh for three hours 
before midnight on Day 1 , along with high-priced bids on Day 2, for units that had 
a 24-hour Minimum Run Time (i.e., the shortest period that a unit may be given an 
award). CAISO sent JPMVEC notices each day about how the plants were 
awarded. The notices showed that the CAISO system often gave the units Day 
Ahead awards at Pmin for 21 hours on Day 2, while paying JPMVEC at the 
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highest Mimmum Load Cost permitted by the tariff, i.e., twice the units’ estimated 
actual costs for Pmin energy during those 21 hours. 

b. Self-scheduling a unit in the Day Ahead market for the hour 
between 1 1 p.m. and michti^t, while submitting high-priced Day Ahead bids for 
the first 23 hours of that same day, for units that had a 24-hour Minimum Run 
Time. CAISO sent JPMVKC notices each (ky about how the plants were awarded. 
The notices showed that the CAISO system often gave the units Day Ahead awards 
at Pmin for the first 23 hours of the day, while paying JPMVEC twice tiie units’ 
estimated actual costs for Pmin energy during those 23 hours. 

c. Within the 75-minute window permitted by the tariff, changing a 
unit’s Real Time bids from prices below S50/MWh to $ 1 ,(XK)/'MWh for upcoming 
hours of that same day after receiving notice that CAISO planned to exceptionally 
dispatch the unit for those hours. 

d. Submission of Day Ahead bids at $250/MWh or higher, and Real 
Time bids of Sl.OOO/MWh, even though those bids would be expected to preclude 
marketplace award.s at high LMPs. to position units to receive exceptional 
dispatches (when selected by CAISO) that would be paid at JPMVEC’s bid price. 

III. Violations 

A. Enforcement Determined that 

JPMVEC Engaged in Market Manipulation 

60. As explained in Order No. 670, the Commission’s Anti- 
Manipulation Rule, 18 C.F.R. § lc.2 (2012), prohibits an entity from: 

(1) us[ing| a fraudulent device, scheme or artifice, or makfing] a 
material misrepresentation or a material omission a.s to which there is 
a duty to speak under a Commission-filed tariff. Commission order, 
rule or regulation, or engag[ing) in any act, practice, or course of 
business that operates or would operate as a fraud or deceit upon any 
entity; (2) with the requisite scienter; (3) in connection with the 
purchase or sale of. . .electric energy .. .subject to the juri.sdiction of the 
Commission. 

6 1 . Enforcement determined that through each of the bid strategies 
described above, JPMVEC violated the Anti-Manipulation Rule by engaging in 
conduct that satisfied the three elements set forth in the preceding paragraph. 

62. Enforcement detennined that, by reviewing how the CAISO and 
MISO systems responded when it tested these strategies, JPMVEC could in most 
ca.ses accurately predict the awards that CAISO and MISO would give to 
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f. JPMVEC’s Day Ahead bids (such as -$30/MWh in CAISO 
and -$15/MWh in MISO) displaced other generation and altered Day 
Ahead and Real Time LMPs and congestion values from the prices that 
would have resulted had JPMVEC not submitted these bids. 

g. All of these strategies interfered with and distorted well-functioning 
markets in CAISO and MISO. 

B. Enforcement Determined that JPMVEC Violated the MISO Tariff 

64. Enforcement determined that JPMVEC violated Section 39.2.5.C of 
the MISO tariff when it increased the Minimum Run Time of the Kinder Jackson 
unit from the plant’s actual Minimum Run Time of four hours to 20 hours on 
multiple trade dates in October and November 2010, including trade date 
November 1, 2010. 

IV. Remedies and Sanctions 

65. For purposes of settling any and all civil and administrative disputes 
arising out of, related to, or connected with Enforcement’s investigation, JPMVEC 
agrees with the facts as stipulated m Section II of this Agreement but neither 
admits nor denies the violations described in Section III of this Agreement. 
JPMVEC agrees to take the following actions; 

A. Disgorgement 

66. JPMVEC shall disgorge alleged unjust profits and interest in the total 
amount of $125,000,000 within 30 days after the Effective Date of this Agreement. 
A total of $124,000,000 will be provided to CAISO to be allocated for the benefit 
of current CAISO ratepayers through an internal accounting procedure, and a total 
of $1,000,000 will be provided to MISO to be allocated for the benefit of current 
MISO ratepayers through an internal accounting procedure. 

67. JPMVEC agrees to permanently and irrevocably dismiss, waive, and 
release any right to pursue my claim for additional payments from CAISO for 
(a) exceptional dispatches of AES 4000 units between April 12, 2012 and the 
present, including but not limited to the claims set forth in its Complaint in J.P. 
Morgan Ventures Energy Corp. v. California Independent System Operator 
Corpornfion, Docket No. EL12-105-000 (filed Sept. 14, 2012 and subsequently 
dismissed without prejudice) and (b) BCR payments for the AES 4000 and HB3&4 
units for trade dates through March 25, 2011 with respect to the claims arising 
from CAISO’ s tariff amendment filed in California Independent System Operator 
Corporation, Docket No. EL12-73. JPMVEC agrees not to seek any additional 
payment from CAISO for any exceptional dispatch or BCR during the above 
periods in any court, agency, or other forum, including the Commission. JPMVEC 
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agrees to promptly prepare and file all documents necessary to effectuate this 
dismissal, waiver, and release. 

B. Civil Penalty 

68. JPMVEC shall pay a civil penalty of $285,000,000 to the United 
States Treasury, by wire transfer, within 30 days after the Effective Date of this 
Agreement, as defined below. 

C. Compliance 

69. For three years following the Effective Date of this Agreement, 
JPMVEC shall make annual reports to Enforcement concerning its U.S. power 
business, with the first report due during the last business week of January 2014. 
Each report shall advise Enforcement of any violations of Commission regulations 
or ISO tariff requirements that have occurred during the applicable period and are 
known to JPMVEC. The first report shall provide copies of written compliance 
procedures specifically applicable to the U.S. power business, and later reports 
shall provide copies of emy such procedures that are new or revised since the 
previous reporting period. Each report shall provide copies of all compliance 
training materials administered to persoimel in that business, as well as 
documentation that the relevant personnel have received such training and when 
they did so. Each report shall include an affidavit executed by an officer of 
JPMVEC that the compliance monitoring reports are true and accurate to the best 
of his or her knowledge. On request by Enforcement, JPMVEC shall provide to 
Enforcement documentation to support its reports. 

70. JPMVEC will engage outside counsel approved by Enforcement to 
assist with an assessment of its current policies and procedures specifically 
applicable to its U.S. power business. The assessment will be done at the direction 
of JP Morgan’s Office of the General Counsel. The assessment shall address best 
practices that are (or could be) implemented, lessons learned from this assessment, 
and recommendations for improvement. The assessment shall be completed within 
six months of the Effective Date and presented to senior JPMVEC business 
leaders. JPMVEC will refine current policies and training based on the assessment 
as appropriate. JPMVEC will provide a status report to Enforcement 30 days after 
completion of the assessment, with a second status report six months later 
regarding implementation of any recommendations stemming from the assessment. 

D. Other Matters 

71 . Enforcement and JPMVEC agree to jointly file with the D.C. Circuit 
Court of A.ppeals, within two business days of the Effective Date, (i) a joint request 
for the Court to vacate the district court order entered on November 29, 2012 in 
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FERC V. JPMVEC, Docket No. l:2012-mc-00352-DAR, and (ii) a signed dismissal 
agreement rnider Fed. R. App. P. 42(b) of the appeal docketed as Case No. 1 3- 
5013, specifying that no costs are to be paid by any party. JPMVEC ftirther agrees 
to move, within two business days of the Effective Date, to voluntarily terminate 
its party status in Case No. 12-1268 (to which it may state that Enforcement 
consents), specifying that no costs are to be paid by any party, and JPMVEC and 
Enforcement agree to jointly advise the Court of Appeals at that time that the 
investigations docketed at INI 1-08 and INI 3-05 have now been terminated. 

E. Terms 

72. The Effective Date of this Agreement shall be the date on which the 
Commission issues an order approving this Agreement without material 
modification. 

73. Upon the Effective Date of this Agreement, the Commission shall 
release JPMVEC and any parent, successor, subsidiary, or affiliate, along with the 
respective shareholders, predecessors, successors, assigns, agents, officers, 
directors and employees, past or present, of each such entity (collectively, 
“Released Persons”) and forever bar the Commission from holding any Released 
Person liable for any and all administrative or civil claims, known or unknown, 
arising out of, related to, or connected with Enforcement’s investigation of 
JPMVEC’s bidding practices in CAISO and MISO up to the Effective Date of this 
Agreement or in connection with any other pending investigation or inquiry by 
Enforcement (all as separately disclosed to JPMVEC) of the conduct of any 
Released Person up to the Effective Date of this Agreement. Moreover, upon the 
Effective Date of this Agreement, the investigations in Docket Nos. INI 1 -08 and 
IN13-05 shall terminate. 

74. JPMVEC’s failure to; (a) make a timely civil penalty payment; 

(b) make a timely disgorgement payment as set forth in paragraph 66 above; 

(c) comply with the compliance requirements specified herein; or (d) comply with 
any other material provision of this Agreement, shall be deemed a violation of a 
final order of the Commission issued pursuant to the Federal Power Act, 16 U.S.C. 
§ 792, et seq., and may subject JPMVEC and any successor companies to 
additional action under the enforcement and penalty provisions of the Federal 
Power Act. 

75. If JPMVEC fails to make the civil penalty and disgorgement 
payments described above at the times agreed by the parties, interest payable to the 
United States Treasury will begin to accrue pursuant to the Commission’s 
regulations at 18 C.F.R. § 35.19a(a)(2)(iii)(A) (2012) from the date the payments 
are due, in addition to any other enforcement action and penalty that the 
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Commission may take or impose. 

76. This Agreement binds JPMVEC and its agents, successors and 
assigns. The Agreement does not create any additional or independent obligations 
on JPMVEC or any affiliated entity, its agents, officers, directors, or employees, 
other than the obligations identified in this Agreement. Enforcement and JPMVEC 
do not intend for this Agreement to entitle any other party to any claim for 
monetary or other compensation. 

77. The signatories to this Agreement agree that they enter into the 
Agreement voluntarily and that, other than the recitations set forth herein, no 
tender, offer, or promise of any kind by any member, employee, officer, director, 
agent, or representative of Enforcement or JPMVEC has been made to induce the 
signatories or any other party to enter into the Agreement. 

78. Unless the Commission issues an order approving this Agreement in 
its entirety and without material modification, the Agreement shall be null and void 
and of no effect whatsoever, and neither Enforcement nor JPMVEC shall be bound 
by any provision or term of this Agreement, unless otherwise agreed to in writing 
by Enforcement and JPMVEC. 

79. In cormection with the payment of the civil penalty provided for 
herein, JPMVEC agrees that the Commission’s order approving this Agreement 
without material modification shall be a final and unappealable order assessing a 
civil penalty under § 3 16A(b) of the Federal Power Act, 16 U.S.C. § 825o-I(b). 
JPMVEC waives findings of fact and conclusions of law, rehearing of any 
Commission order approving this Agreement without material modification, and 
judicial review by any court of any Commission order approving this Agreement 
without material modification. 

80. This Agreement may be modified only if in writing and signed by 
JPMVEC and Enforcement. No waiver of any provision of this Agreement or 
departure firom any term of this Agreement shall be effective unless in writing and 
signed by JPMVEC and Enforcement. No modification will be effective unless 
any approval of the Commission that may be required with respect to such 
modification has been received. 
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81. Each of the undmigned wairanta thit he or she IS an aulfaorizsd 
representative of the entity designated, Is authorized to bind such entity, and 
accepts this A gr e emen t on the entity's behalf. 

S2. This Agreemem may be executed in counterparts. 


Accepted and Agreed To; 

Norman C Bay 

Director. Office of Enibtcenieni 
Federal Energy Regulatory Commission 

DATE: II .2013 


— 

/i.?. Morgan Ventures Energy Corpb 
Stephen M. Cutler 

General Counsel. JPMorgan Chase 9t 
Co., pursuant to resolution 
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